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Introduction

In December 2006, the States of Guernsey approved a States Report
prepared by the Commerce and Employment Department regarding a
review of Trust Law in Guernsey. Included in the proposals for reform of
Guernsey's Trusts Law were recommendations on the infroduction of
foundations. The introduction of foundations legislation would provide
additional choice and flexibility for the fiduciary sector, and its clients, whilst
allowing Guernsey to continue to meet intfernational standards through high
standards of tfransparency and compliance.

The States resolved, in principle, that foundations should be intfroduced and
directed the Commerce and Employment Department to provide a further
States report on the detail of how a Guernsey foundation would operate in
addition to preparing the relevant legislation. Working with the Law Officers
Chambers the Department has prepared draft legislation for consultation.
The Department intends to finalise the legislation and provide a further States
Report for presentation later this year.

The purpose of this consultation document is to receive feedback on the
draft Foundations Law and to ask for industry feedback on certain key
questions.

This consultation document is arranged as follows:

1. Part One — What are foundations? This section provides some general
comments on how foundations operate. Consultees are asked to
provide some general feedback to the Department on the potential
markets for Guernsey Foundations?

2. Part Two — Major Policy Questions. This section includes a discussion on
a number of key issues which have been identified while the legislation
has been drafted on which the Department would like specific
feedback in order to resolve some key policy questions for the
legislation.

3. Part Three -The Layout of the Law. This section contains a broad
discussion on the layout of the draft legislation and provides further
background on the legislation. Feedback from this section will assist in
finalising the States Report.



4. Part Four — Further Reading. This section list a number of further sources
that consultees may find useful background reading. It also provides
links to the legislation in other jurisdictions which may provide useful
comparison.

5. Part Five — Summary.
6. Appendix 1 - contains a consolidated list of all consultation questions.
7. Appendix 2 — contains the draft Foundations (Guernsey) Law.

Part One - What are foundations?

Private Foundations have existed in Europe since at least 1926. They were
introduced to provide a civil law equivalent to common law frusts. Since the
1990s a number of common law jurisdictions infroduced foundations
legislation, for example Panama in 1991 and the Bahamas in 2004. The
Foundations (Jersey) Law came into force on 17 July 2009.

There is no single legal definition of a foundation however it may be
described as a legal entity which is created when a person provides assets
for a specific purpose. The foundation holds the assets for purposes set out in
its constitutive documents and is administered according to contractual
rather than fiduciary principles — principles that make them acceptable to
people who are uneasy with using trusts. The foundation is a distinct legal
enftity but unlike a company, it has no shareholders.

Foundations are structures that can be used in similar circumstances to
traditional family trusts but are familiar to clients and intermediaries with a civil
low background. As foundations, unlike trusts, are legal entities they will, in
accordance with Guernsey’s legal tradition, be entered onto a public
register which will be administered by the Guernsey Registry.

Foundations generally have the following common features:

* Have legal personality and in many jurisdictions are inscribed on a
public register.!

! There are some jurisdictions where purely private foundations are not required to register with the
authorities, but instead are formed by notaries public who certify the creation of the foundation. This option
was considered but the Department considered that registration with certain details being publicly available
was appropriate for Guernsey.



« Are formed by a founder who provides the initial assets of the
foundation known as the endowment.

« Holds assets for the purposes set out in its constitutive documents and is
administered according to contractual rather than fiduciary principles.

e« Are run by a council (or board) which is responsible for fulfilling its
purpose.

« Has no shareholders and may or may not have beneficiaries
depending upon its purpose.

» Beneficiaries have contractual rights to enforce the operation of the
foundation in accordance with its constitutive document — rather than
propriety rights in its assets, or equitable rights such as are available to
beneficiaries of trusts.

 May also have an adbvisor or protector if its rules so provide.

Market demand

The demand for foundations appears to arise primarily from a need for
structures that can be used in similar circumstances to traditional family trusts,
but are familiar to clients and intermediaries with a civil law background.
There is a demand for foundations which are domiciled in a well regulated,
co-operative and transparent jurisdiction.

Consultees are asked to consider whether they would use Guernsey
foundations and how many of their clients they consider would be interested
in establishing Guernsey foundations.

Question 1: Is there a market demand for foundations in Guernsey?

Question 2: How many of your clients, or prospective clients, would be
interested in setting up a Guernsey foundation?

Question 3: Can a Guernsey foundation be used for other financial services?



PART TWO: Major Policy Questions

This section highlights the major issues where key policy decisions need to be
taken in the draft Law. In determining the best way of implementing a
Guernsey Foundations Law the Department, in discussions with the Law
Officers have identified a number of issues where different policy options
could be legitimately pursued. In this section some of the more maijor issues
are specifically highlighted and the policy options are explored. Consultees
are asked to provide feedback on the policy options and explain whether
they are content with the approach taken by the Department or would
prefer a different policy solution.

One of the key goals of the Department is to create legislation which would
be treated as a foundation in a civil law jurisdiction. There has been
academic criticism of foundations legislation in some competitor jurisdictions
as being too similar to companies to be viewed as genuine foundations by a
civil law court?, That creates a risk that these entities could be treated as
companies rather than as foundations in some civil law jurisdiction which
would create uncertainty and undermine the rationale for using a Guernsey
foundation. Addressing these concerns has led to the Guernsey legislation
being significantly different to that which has been infroduced elsewhere by
competitor jurisdictions. Many of the consultation questions in this section are
a result of that policy decision and should be viewed in that context.

Consultees are asked to consider the implications of each of the issues raised.
A summary of the questions to be considered by those participating in the
consultation exercise is included in Appendix 1.

i) Initial Capital

Section 1 (a) of the draft law refers to a Guernsey foundation being
created by ‘endowing the foundation with its initial capital’. This
capital may comprise any property wheresoever created (Section
2)

In civil law countries it is expected that the foundation will be
endowed with an inifial capital in order to be formed. The
foundation cannot be formed without some form of endowment
demonstrating that the property of the foundation is held

? See F Noseda, “The Foundations (Jersey ) Law, 2009: A civilian perspective” (2010) the Jersey and Guernsey
Law Review, p48




independently of its founder. In comparison, the Foundations
(Jersey) Law 2009 does not include such a requirement — and
permits the endowment to occur at some point in the future
following the formation of the foundation. Permitting a foundation
to be formed on registration of the Charter without requiring that
charter to nominate the initial capital would be consistent with the
approach taken in Jersey (and some other jurisdictions with a
common law fradition)

However in civil law jurisdictions it is highly unusual for a foundation
to be formed without the allocation of an initial endowment. |t
could be considered that there can be no foundation created until
property has been identified that can be given to the foundation.
The lack of initial capital may be a barrier to Guernsey foundations
being recognised as foundations in civil law jurisdictions and instead
treated as something more akin to a company.

At the present time the Department has concluded that on
balance it is preferable for there to be a requirement that the
foundation be endowed with its initial capital at the time of
formation but is seeking the views of the industry on whether that is
appropriate.

Question 4: Is it necessary for a Guernsey foundation to have an
initial capital?

Reservation of powers to the founder

Certain foundations are created where the founder may wish to
exert a degree of control, or influence, over the activities of the
foundation upon formation. This is usually facilitated by the founder
reserving certain powers at the time of formation. However there
are limits to the extent to which a founder can reserve powers and
the foundation to remain valid.

In a civil law tradition the foundation is created to serve a purpose
nominated by the founder. Once created the foundation is to be
independent and free of influence or control of the founder in how
it goes about achieving its purpose.



In this sense foundations differ from companies in that they not only
have separate legal personality from their shareholders, but they
are also expected to be completely independent. However several
civil law jurisdictions do permit the founder to reserve certain powers
without invalidating the foundation itself.

The Department has taken the view that reservation of certain
powers is appropriate. Section 11 of the draft law sets out the
powers which may be reserved to the founder without invalidating
the foundation. These powers allow the founder to revoke, vary or
amend the terms of the constitution; revoke, vary or amend the
purpose of the foundation; and the power to revoke the foundation
— provided that these powers are detailed in full in the foundation
charter.

Different jurisdictions allow the reservation of powers to the founder
but the length of fime that this is permissible for varies. In
Liechtenstein this is for the life of the founder and in Switzerland it is
limited for 20 years.

Corporate Founders In Liechtenstein, its new foundation law
provides that a corporate founder may not reserve any founder’s
rights to revoke or modify a foundation. Austria has adopted the
same approach.

Switzerland has taken the view that, as a concession, a corporate
founder may retain founder’s rights for a maximum of 20 years.

Unrestricted reservation of powers could be considered contrary to
the purposes of a genuine civil law foundation. The Department has
considered that the founder ought to be able to reserve powers,
however that reservation should be limited in tfime as follows:
 For a natural person powers may be reserved during the
founders lifetime,
« For a corporate founder, powers may be reserved for a
period of 30 years.

At the expiry of those periods the reservation ceases to be effective
and the founder may not exercise any of those reserve powers.

Question 5: Should reservation of powers to the founder be
permissible?



i)

Question 6: Should corporate founders be entitled to reserve
power?

Question 7: Are the periods of reservation appropriate?

Question 8: Should different periods be nominated, if so how long
should those periods be and why ?

Question 9: Should reservation of powers for a corporate founder be
permissible ? If so, for how long ?

General Fiduciary Duties

The term ‘fiduciary duty’ is well understood in the context of
common law. It is generally accepted that a person who owes a
fiduciary duty owes a higher duty than ordinarily exists such as a
duty to take reasonable care. Generally a person who owes a
fiduciary duty to someone has a duty to put the interest of the
person to whom the duty is owed above everything else.

In the terms of a foundation it is quite clear that the governing body
of the foundation — the council — should properly owe a fiduciary
duty to the foundation itself. However there remains a question of
the extent to which that fiduciary duty ought to be owed to
beneficiaries.

According to F Noseda in his artficle ‘the Foundations (Jersey) Law,
2009: A Civilian Perspective’ which was published in the Jersey and
Guernsey Law Review in 2010, the fact that the Jersey Foundation
low negates any form of fiduciary duty within a foundation
structure, reinforces the perception that Jersey applies two
standards : one for trusts (high) and another for foundations (low).

The approach taken in the draft law is as follows:

« The draft law envisages two potential types of beneficiary,
enfranchised and disenfrancised beneficiaries. Enfranchised
beneficiaries have certain rights to information about the
foundation while disenfranchised beneficiaries are not



entitled to information. If a foundation has disenfranchised
beneficiaries then the foundation must appoint a guardian.

« The foundation council owes a fiduciary duty to the
foundation itself. The council does not owe a fiduciary duty
to the beneficiaries as those beneficiaries may not have any
interest in the foundation, and indeed may not even be
aware of the fact that they are beneficiaries.

Where appointed, the guardian owes a fiduciary duty to the
founder and fto the beneficiaries to enforce the constitution.
The guardian also has power to bring an action against the
Council in the name of the foundation to ensure that the
Council carries out its functions in accordance with the
constitution

The Department believes that this provides an appropriate balance
between ensuring that the Council can independently exercise its
judgement to manage the foundation while providing appropriate
protection to the beneficiaries.

Question 10: Is this allocation of fiduciary duties appropriate?

Question 11: Should the foundation council also owe a duty to the
beneficiaries? If so what should be the scope and content of that
duty?

Section 21 - duty to preserve and enhance the value of foundation
property

Section 21 of the Draft Law creates a statutory duty for the Council
to preserve and enhance the value of the property. This duty is of
course subject to the terms of the Constitution and the Law itself.
This concept has been drawn from the Trusts (Guernsey) Law 2007.
During the preparation of the draft there has been a question over
whether or not this concept is appropriate for a foundation. It may
be that these trust concepts such as this (and the issue of class
interests set out below) are not appropriate for foundations.
Feedback is sought on whether or not section 21 is appropriate for
inclusion in the draft Law.



vi)

vii)

Question 12: Do you consider that section 21 is appropriate for
inclusion in the Law? Please explain your reasons?

Section 26 - Power to Sue and Compromise

Section 26 is also inspired by Trust Law concepts where it is
necessary to make it clear that a trustee has certain powers to bring
legal action on behalf of the trust. In the draft Law section 26
provides that the foundation council may sue in the name of the
foundation. However it can be argued that as a foundation is a
separate legal person then section 26 is not strictly necessary as the
foundation can bring an action in its own name much the same as
a company.

Question 13: Is section 26 necessary? Even if it is not strictly
necessary does it provide useful clarification?

Section 40 - Power of Accumulation and Advancement

Section 40 has been drawn from section 48 of the Trusts (Guernsey)
Law, 2007. In the context of trusts, section 48 permits the trustee to
apply the property of the trust for the maintenance or
advancement of a beneficiary who is a minor. It also allows the
trustees to distribute the assets of the trust to the guardian where the
beneficiary is a minor or under some type of legal disability.

Given that foundations are fundamentally different from trusts the
Department would like feedback on whether or not section 40 is

necessary or appropriate.

Question 14: Is section 40 appropriate in the context of foundations
legislation?

Question 15: What useful purpose does section 40 serve?
Section 41 - jurisdiction of the Court
The Royal Court has jurisdiction in respect of Guernsey registered

foundations. In addition the draft law confers power on the Royal
Court for non-Guernsey foundations where a foundation official is



viii)

resident in Guernsey, or where the foundation owns Guernsey
property.

Question 16 : Is it appropriate for the Royal Court to have jurisdiction
over foreign foundations which may be administered in Guernsey?

Section 50 - Following Foundation Property

Section 50 of the draft law deals with the situation where a
foundation official has breached the official’s fiduciary duty and
dealt with the foundation property. For example the foundation
official may have converted that property to his or her own use and
then sold the property for his or her own benefit. Section 50 permits
that property to be traced and recovered unless it is no longer
identifiable or where the property is in the hands of a bona fide third
party purchaser who did not have notice that the property was
owned by the foundation.

In the context of a frust this makes sense because trust property is
legally vested in the trustees who owe a duty to administer that
property for the benefit of the beneficiaries. A foundation, being a
legal person, will hold property in its own right. As a result it will be
more difficult for a council member to convert foundation property
to his or her own use.

Section 50 does provide additional protection to the foundation
and the beneficiaries by permitting property to be recovered in
certain circumstances. However no equivalent provision exists in
legislation which creates other legal persons such as, for example,
the Companies (Guernsey) Law, 2008. In the case of a company
the remedy is against the director where they can be held
personally liable for breaching their fiduciary duty towards the
company.

The Department is of the view that while section 50 does provide
some additional protection the views of the industry are sought on

whether section 50 is necessary.

Question 17: Is section 50 necessary, and if not what level of
protection ought to be provided?

10



Section 52 - Prescription

Section 52 of the draft law is also drawn from the Trusts (Guernsey)
Law, 2007. It specifies the relevant limitation periods during which
legal action can be brought against a foundation official. Section
52 provides, inter alia, that there is no limitation period for action
against a foundation official for fraud, or to recover property
converted to the official’'s use. The issue of conversion is primarily a
trust concept where the frustee holds the tfrust assets in their own
name. A foundation is more like a company and holds its own
property so section 52(1)(b) may not be relevant.

Question 18: Is section 52 appropriate in the context of a
foundation?

Question 19: If section 52 were removed should any period of
prescription be provided?

Taxation

One issue on which the Department would seek additional
feedback is the question of how foundations ought to be taxed.
There are two broad options: taxation along the lines of trusts or
alternatively taxation as companies. As bodies corporate there is
an argument that foundations could be taxed as companies,
although in theory due to the limitations on commercial activities
they should not generate taxable profits.

The alternative is to tax them in the same manner as the taxation of
trusts. The Department’s preference is that foundations ought to be
treated as trusts for the purposes of Guernsey's tax law but will
consider the issue further depending on feedback from this
consultation. However any decision on taxation tfreatment will be a
matter for the Treasury and Resources Department.

Question 20: What is the most appropriate basis for taxation of
Guernsey foundations?

11



xi)  Schedule 1, section 10 - effect of non registration

This provision provides that if the foundation is not properly
registered then it is deemed to be a Guernsey trust. Similar to the
position with a company, a failure to properly register means that
the foundation simply does not exist.

This provides a default position if the foundation is not properly
formed but the endowment has been made to the councillors. In
the absence of this section it could be argued that a constructive
frust would exist in any event however this section provides some
additional certainty.

Question 21: Is it appropriate for the foundation to be deemed a
Guernsey trust if it has not been registered correctly?

Part Three - General Comments
Structure of the Law

In the civil law fradition it is usual for there to be a short primary law with the
bulk of the provisions being regulations made under the Law. That is not the
usual approach in common law jurisdictions. In order to ensure that
Guernsey's legislation is generally familiar to civil law jurisdictions it has been
drafted with the major provisions in the body of the law itself but for certain
administrative provisions dealing with formation etc, to be contained in
separate schedules.

Other general issues which may be of interest are as follows:

* The Law attempts to use terminology which will be familiar in civil law
jurisdictions such as “founder” and “councillor”. The law also avoids
using terminology from company or trusts law. This has been done to
avoid any confusion as to the nature of a foundation. Using company
or frusts law concepfs risk blurring the distinction between those entities
and Guernsey foundations being treated as companies or frusts in
foreign jurisdictions.

 The Registrar of Companies will be responsible for administering the

Register of foundations. The administrative processes used in the draft
law are similar to those which apply for the formation of companies

12



which will permit the Registry to use existing procedures when
administering the Law minimising any increased costs.

 The Department has the discretion to prescribe a standard constitution
for foundations but will not do so unless there is specific industry
demand for a standard formation document.

« Guernsey foundations will not be permitted to carry out commercial
activities unless those are necessary or ancillary to their primary
purpose.

« Guernsey foundations will be managed by a council of at least 2
councillors, one of whom must be a licensed fiduciary. It is also possible
for a body corporate to be a founder. The councillor may not hold
office as a guardian at the same fime. In addition the directors
disqualification provisions of the Companies Law will apply fo
foundation councillors,

« Foundations may only be formed by corporate service providers.

+ Foundations must have a registered office in Guernsey at which they
are obliged to keep all relevant records including proper accounting
records.

« The Law provides for the founder to state in the foundation constitution
that beneficiaries rights to information may be restricted. This is
consistent with the practise in many other civil law jurisdictions.
However in order to ensure that the rights of beneficiaries are
protected, where a foundation has disenfranchised beneficiaries the
foundation must appoint a guardion who owes a duty to those
beneficiaries.

The Department is interested in all comments on the draft Law and will take

into account all comments when finalising the final States Report and
legislation.

13



PART FOUR - Further Reading

There have been a number of academic articles published in the past few
years which outline international developments in foundations law and
practice. Those articles provide additional background which may be of use
in responding fo this consultation. In addition this section provides links to
foundations legislation in several other jurisdictions which may be of
assistance in providing the broader context of the draft Law.

Articles

1. Nosedaq, F, “Liechtenstein’s New Foundation Law: a Retrograde Step?”
(2009) Private Client Business, volume 13 p 187

2. Noseda, F, “The Infternational Foundation Secne in Trepidation -
Opportunities and Pitfalls for Newcomers”, (2009) Private Client
2Business, vol 2, page 107

3. Noseda, F, “The Foundations (Jersey) Law 2009: A civilian perspective,
not so vanilla and possibly a tad wacky), (2010) Guernsey and Jersey

Law Review, page 48

Comparative Legislation

1. Bahamas Foundations Legislation available at:
http://www.bfsb-bahamas.com/legislation/foundations act.pdf

2. Jersey Foundations Law available at:
http://www.jerseylaw.je/default.aspx

Summary

The Commerce and Employment Department intends to finalise the draft law
and present it to the States by no later than the September States meeting.
Assuming the States approve the draft legislation it will then need to be
presented to the Privy Council for approval. The Department encourages
any interested party to respond to this consultation. All responses will be
considered by the Department in finalising the legislation

14



Feedback

The Commerce and Employment Department invites comments from
interested parties in relafion to the questions outlined in the document and
summarised in Appendix 1.

Please provide responses, preferably by email, by 23 May 2011 to:

foundations@commerce.gov.qgg

or by hard copy to:

Foundations (Guernsey) Law Consultation
Guernsey Registry

PO Box 451

Fountain Street

St Peter Port

GY1 3GX

For further information please telephone Tom Carpenter on tel 01481 723355.

15



Appendix 1: Summary of questions
Question 1: Is there a market demand for foundations in Guernsey?

Question 2: How many of your clients, or prospective clients, would be
interested in setting up a Guernsey foundations?

Question 3: Can a Guernsey foundation be used for other financial services?

Question 4: Is it necessary for a Guernsey foundation to have an initial
capital?

Question 5: Should reservation of powers to the founder be permissible?
Question 6: Should corporate founders be entitled to reserve power?
Question 7: Are the periods of reservation appropriate?

Question 8: Should different periods be nominated, if so how long should
those periods be and why?¢

Question 9: Should reservation of powers for a corporate founder be
permissible? If so, for how long?

Question 10: Is this allocation of fiduciary duties appropriate?

Question 11: Should the foundation council also owe a duty fto the
beneficiaries? If so, what should be the scope and content of that duty?2

Question 12: Do you consider that section 21 is appropriate for inclusion in the
Law? Please explain your reasons.

Question 13: Is section 26 necessary? Even if it is not strictly necessary, does it
provide useful clarification?

Question 14: Is section 40 appropriate in the context of foundations
legislatione

Question 15: What useful purpose does section 40 serve?

16



Question 16: Is it appropriate for the Royal Court to have jurisdiction over
foreign foundations which may be administered in Guernsey?

Question 17: Is section 50 necessary, and if not what level of protection ought
to be provided?

Question 18: Is section 52 appropriate in the context of a foundation?2

Question 19: If section 52 were removed should any period of prescription be
provided?

Question 20: What is the most appropriate basis for taxation of Guernsey
foundations?

Question 21: s it appropriate for the foundation to be deemed a Guernsey
trust if it has not been registered correctly?

17



Appendix 2 - Draft Foundations (Guernsey) Law

10.

11.

12.

13.

PROJET DE LOI

ENTITLED

The Foundations (Guernsey) Law, 2011

ARRANGEMENT OF SECTIONS

PART |

CREATION AND CONSTITUTION

Creation of a foundation.

Capital

Constitution.

Power to prescribe a standard constitution.
Charter.

Rules.

Purpose.

Amendment of purpose.

Foundation Council.

Guardian.

Reservation or grant of certain powers to feund
Agents.

Establishment and registration



14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

PART II

FOUNDATION OFFICIALS

Chapter |

Appointment, resignation and removal

Appointment of new or additional councillors.
Appointment of new guardian.

Resignation or removal of councillors.
Resignation or removal of guardian.

Position of continuing councillors on reductiomumber of councillors or in the absence of a
guardian.

Chapter Il
Duties

General fiduciary duties.

Duty not to profit from office.

Duty to preserve foundation property.
Duty to give information.

Duty to maintain accounting records.
Duty of councillors to act together.

Impartiality of councillors.



26.
27.
28.

29.

30.
31.

33.

33.

34.
35.
36.
37.
38.
39.
40.

Chapter I

General powers of councillors

Power to sue and compromise.
Delegation by the councillors.
Corporate councillors.

Non-disclosure of deliberations.

Chapter IV

Liability for breach of duty

Liability for breach of duty.
Power to relieve foundation officials from pmral liability.

Liability for the debts of the foundation.

PART Il
PARTICIPANTS

General

Participants.

Beneficiaries

Beneficiaries.

Enfranchised beneficiaries.
Disenfranchised beneficiaries.

Default beneficiary.

Disclaimer of beneficial interest.

Class interests.

Power of accumulation and advancement.



41.
42.
43.
44.
45.

46.
47.
48.
49.
50.
51.
52.

53.
54.
55.

57.
58.
59.
60.
61.
62.

PART IV
PROVISIONS OF GENERAL APPLICATION

Chapter |

Jursidiction and powers of Court

Jurisdiction of court.

Application of Guernsey law to questions ofidi&y.

Approval of particular transactions.

Judgment against foundation official to be bgddn participants.
Settlement of action against foundation offibyaalternative dispute resolution to be
binding on participants.

Applications for directions.

General powers of court.

Powers of court in event of default.

Payment of costs.

Following foundation property.

Constitution of Royal Court.

Prescription.

Chapter Il
Offences

Offences by legal persons, etc.
False or misleading information.
Penalties.

Chapter llI
Supplementary provisions

Consequential amendments

General provisions as to subordinate legisiatio
Interpretation.

Savings.

Citation.

Commencement.



10.

SCHEDULE 1
ESTABLISHMENT AND REGISTRATION

Name of foundation.

Registered office of foundation.

Registrar of Foundations.

Register of Foundations.

Establishment of a foundation.

Registration of a foundation.

Issue of certificate of registration.
Pre-establishment contracts and obligations.
Change in registered particulars.

Effect of non-registration.

SCHEDULE 2
MIGRATION, REVOCATION, DISSOLUTION AND TERMINATION

Chapter |

Migration

Registration of overseas foundation as a Guernsedation

Overseas foundation may be registered as a &efaundation.
Registration must be authorised by foreign law.

Foundation cannot be bankrupt, etc.

Application for registration as a Guernsey faatiah.

Migration details.



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Effect of registration.

Cancellation of registration.

Transfer of registration of Guernsey foundationgverseas

Foundations may transfer registration.

Foundations cannot transfer registration withpmwer to do so.
Foundations cannot transfer registration Bankruptcy, etc.
Foundations cannot transfer registration witlyding notice to creditors.
Application for transfer of registration.

Effect of transfer.

Cancellation of transfer.

Power of Court to make orders as to transfeegtration.

General

Declaration of compliance.

Documents in a language other than English.

Registration or transfer not to prejudice auuity of foundation's existence.

Terminology used in other jurisdictions.

Interpretation of this Chapter



21.

22.

23.
24.
25.
26.

27.

Chapter Il

Revocation and variation

Power of revocation.

General power to vary.

Chapter Il

Dissolution and termination

Termination and dissolution.

Winding up of foundation by Royal Court.

General provisions as to winding up of fourmtadi
Personal liability for certain defaults in etehbankruptcy.

Distribution of assets upon winding up.



PROJET DE LOI

ENTITLED

The Foundations (Guernsey) Law, 2011

THE STATES, in pursuance of their Resolutions of thd' Tiecember, 2066nd [.....], have
approved the following provisions which, subjectthe Sanction of Her Most Excellent Majesty in

Council, shall have force of law in the Island afeensey.

PART |

CREATIONAND CONSTITUTION

Chapter |
Creation
Creation of a foundation.
1. Any one or more person4lie founder(s)") may by -

(a) endowing the foundation with its initial capitabéssection 2),

(b) subscribing his name, as the founder, to the Qotisth of the foundation

(see section 3), and

(©) otherwise complying with the requirements of thiawL in respect of

registration (see Chapter Il (Establishment andd$egion)),

Article VIII of Billet d'Etat No. XXI of 2006.



create a Guernsey foundation which is a persoma fipon establishment, separate and independent

from its founder (see Schedule 1, paragraph 5.

Capital Endowment.

2. D) The initial capital of a foundation may congaiany property wheresoever
located.

(2) A founder does not have any interest in a fatiod by virtue only of

endowing it with its initial capital.

3) Following the endowment of the initial capitdyrther capital may be

endowed upon the foundation by any person if thes@imition so permits (see section 3).

(4) No person shall be deemed to have any interestoundation, or be deemed
to be a founder of a foundation simply by endowihgvith further capital in accordance with

subsection (3).

Constitution.

3. &0} The Constitution of a foundation comprises -

(@ the Charter (see section 5), and

(b) subject to section 6(4), the Rules (see section 6),

(2) The founder must subscribe to the Constitution,signing it in his own

name, either personally or by his agent signingisrbehalf (in accordance with section 12).



Power to prescribe a standard constitution.

4, QD The Department may by regulations prescrib&mdard Constitution.

2) A standard Constitution prescribed by regolaiof the Department -

(a) applies in relation to a foundation only to theesmttthat the founder
adopts it, and

(b) may be adopted in whole or part, subject to anyeptons or
modifications.

Charter.

5. D) The Charter shall contain -

(@) the name of the foundation (see section 13),

(b) the purpose of the foundation (see section 7),

(c) a description of the initial capital of the founidat(see section 2),

(d) the duration of the foundation (if it is to subdist a limited period
only),

(e) a declaration from the founder, or his agent, thatfounder wishes

the councillors to comply with the terms of the @bg and

() any other matter(s) that the founder thinks fit.

(2) The Charter may contain any matter that isretlse required or permitted to
be in the Rules in accordance with section 6.
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()

(2)

The Charter may be amended only if -

(@

(b)

the Charter so provides, or

the Royal Court so orders under Schedule 1, pash@é&t).

The Rules shall -

(@)

(b)

(c)

(d)

prescribe the functions of the councillors (and setion 9),

detail the procedures for the appointment, resignand removal of

councillors and any guardian, and

make such provision the founder thinks fit (if anfor the

remuneration of councillors and any guardian, and

detail the name and address of the default benefi¢see section 37)
failing which the default beneficiary shall, unlester Majesty's

Receiver-General directs otherwise, be the Crown.

The Rules may -

(@)

(b)

(©)

prescribe the manner in which property of the faiwh may be

distributed, accumulated or applied,

detail whether, and if so how, further property nb@yendowed upon

the foundation,

provide for the addition or removal of a personaaslass of people,

as beneficiary or for the exclusion from benefiadfeneficiary either
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revocably or irrevocably,

(d) impose obligations upon beneficiaries as a conditicbenefit,

(e) make the interest of a beneficiary -

0] liable to termination,

(i) subject to a restriction on alienation or degJ or

(iii) subject to diminution or termination in thevent of the
beneficiary becoming bankrupt or any of his propert

becoming liable to arrest, saisie, or similar pescef law,

and

() contain any other matter that the founder thinks fi

3) The Rules may be amended only if -

(@) the Constitution so provides, or

(b) an application is made to the Royal Court by orbemalf of the
founder or a foundation official whereupon the Qomomay, in its
absolute discretion and on such terms and conditienit thinks fit,
by order authorise the rectification of any error formal defect

therein.
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4) To the extent to which matters required to bethie Rules pursuant to
subsection (1) are contained within the Chartecthsuatters need not also be detailed in the Rules,
and if all of the matters in subsection (1) aretaimed in the Charter, the foundation need not have

any Rules.

Purpose.
7. A foundation may be established for any purposee $hat it cannot carry out any

commercial activities except those necessary fat,amcillary or incidental to, its purpose.

Amendment of purpose.

8. D The purpose of a foundation may be only amended

(a) where there is an express power so to ametie i€harter,

(b) by order of the Royal Court in accordance withsection (2), or

(c) by order of the Royal Court in accordance wichedule 2,
paragraph 22.

(2) If there is no power to amend the purpose enGharter in accordance with
subsection (1), subject to subsection (3), the gggpnay be amended by order of the Royal Court

where -

(a) the purpose has been, as far as may be, ddlfill

(b) the purpose cannot be carried out, or not aiegrto the directions

given and to the spirit of the endowment,
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(© the purpose provides a use for part only of pineperty of the

foundation,

(d) the property of the foundation, and other propeapplicable for a
similar purpose, can be more effectively used injuxaction, and to
that end can suitably, regard being had to theitspif the

endowment, be applied to a common purpose,

(e) the purpose was laid down by reference to ssabd persons or to a

matter which has for any reason since ceased 0 be

) suitable, or

(i) practicable in administering the endowmentganel being

had to the spirit of the endowment,

() in the case of a charitable purpose, the pwpogss ceased to be
charitable (by being useless or harmful to the comty or

otherwise), or

(9) the purpose has ceased in any other way toiqeav suitable and
effective method of using the property of the foatnoh, regard

being had to the spirit of the endowment,

And in these cases the property, or the remainidgregproperty, as the case may be, shall be loeld f

such other charitable or non-charitable purpogb@®&oyal Court, on the application of -

® Her Majesty’s Procureur,
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(i) the Council, or

(i)  the participants,

may declare to be consistent with the originalntiten of the founder or the spirit of the endowment

3) An application to the Royal Court to amend purpose under subsection (2)

may only be made upon notice to the participargs ézction 33).

Foundation Council.

9. D A foundation must have a Council, comprisedtdeast two councillors.

(2) One of the councillors must be a Guernsey 8ednfiduciary resident in

Guernsey.

3) For the avoidance of doubt the founder or aybmmiporate may be appointed

as a councillor.

4) A councillor -

(@) must be so named in the Register (in accordaitte Schedule 1,

paragraph 4)

(b) must keep accurate accounts and records ebhiscillorship, and
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(© is a foundation official and must comply witketprovisions of Part Il

(Foundation Officials).

(5) A person must not be appointed as a councitiobe so referred to in the

Register, unless he has consented in writing togogicouncillor of the foundation.

(6) The appointment of a person as a councilis ho effect if the person has

been, or is also, a guardian of the foundation.

Guardian.

10. D) If, in respect of a foundation, —

(@) there is a purpose in respect of which thezenarbeneficiaries, or

(b) there are disenfranchised beneficiaries (setose36),

the foundation must have a guardian in relatioth& purpose or those beneficiaries (see sectibns 1
and 17 for the appointment and removal of a guardial section 18 for the role of councillors in the

absence of a guardian).

(2) Notwithstanding subsection (1) the foundatioaynmave a guardian if the

Charter so provides.

3) The appointment of a person as guardian hafaot if the person has been,

or is also, a councillor of the foundation.

(4) For the avoidance of doubt, the founder or calybcorporate may be

appointed as guardian.
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(5) A guardian -

(@) must be so named in the Register (in accordaitte Schedule 1,

paragraph 4),

(b) may not be appointed as a councillor of thenttation (during his

guardianship or at any time thereafter),

(© must keep accurate accounts and records afudsdianship for so

long as his guardianship subsists and for 6 ybareafter, and

(d) is a foundation official and must comply witketprovisions of Part Il

(Foundation Officials).

(6) A person must not be appointed as a guardiame so referred to in the

Register, unless he has consented in writing tagatkie guardian of the foundation.

Reservation or grant of certain powers to founder.
11. Q) The founder may not reserve any powers to Hinagker than those set out

below -

(a) a power to revoke, vary or amend the termshefQonstitution, in

whole or in part,

(b) a power to revoke, vary or amend the purposth@ffoundation, in

whole or in part,
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(© a power to revoke the foundation,

provided that the power to revoke, vary or amesdha case may be, is detailed in full in the Girart

2) The powers detailed in subsection (1) may telyeserved -

)] for the duration of the founder’s life, if i a natural person,

or

(i) for 30 years from the date of establishmehty is a legal

person,

thereafter any such powers so reserved shall laps&ithstanding the terms of the Constitution.

(3) If there is more than one founder, any peweserved or granted
under subsection (1) must be exercised by the fensndnanimously unless the Charter

provides otherwise.

Agents.
12. An agent may only act on behalf of the founderror eouncillor in exercising any of

the founder's or councillor's functions if —

(@) the agent is a Guernsey licensed fiduciary, and

(b) when acting on behalf of the founder or codacilas the case may be, the

agent is acting in his capacity as a licensed faiyc
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Establishment and reqistration.

13. The provisions of Schedule 1 shall have effect.

PART Il
FOUNDATION OFFICIALS

Chapter |
Appointment, resignation and removal

Appointment of new or additional councillors.
14. D) Where -

() the Constitution of a foundation contains nmvggion for the

appointment of a new or additional councillor,

(b) any such provision has lapsed or failed, or

(c) the person with power to make any such app@ntis not capable

of exercising the power,

a new or additional councillor may be appointed by

0] the existing councillor,

(i) the last remaining councillor,

(i)  the personal representative or liquidatoitlod last remaining

councillor,
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(iv) the Registrar, or

(V) the Royal Court.

2) Subject to the terms of the Constitution,careillor appointed under this
section has the same functions, and may act ireslects, as if he had been originally appointed a

councillor.

3) A councillor with power to appoint a new aiditional councillor who fails

to exercise the power may be removed from officéhieyRoyal Court.

Appointment of new quardian.

15. D Where the guardian of a foundation no longdd$office and -
(@) the Constitution of a foundation contains nmvision for the

appointment of a new guardian,

(b) any such provision has lapsed or failed, or

© the person with power to make any such appantris not capable

of exercising the power,

a new guardian may be appointed by -

® the founder or his agent, or

(i) the Royal Court.
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2) A guardian appointed under this section hasseame functions, and may act

in all respects, as if he had been originally apyeal the guardian.

Resignation or removal of councillors.

16. (2) Subject to the Constitution of the foundati@ncouncillor may resign his

office by delivering a written notice of resignatito his co-councillors.

2) A councillor may be removed from office oretboming into effect of, or the
exercise of a power under, a provision in the Gtrigin of the foundation under or by which he is

removed from or otherwise ceases to hold his affice

3) Subject to subsection (4), to the terms of@oastitution and to an order of

the Royal Court, a resignation takes effect -

(a) on delivery of the notice, or

(b) on such later date or on the happening of $ateln event as may be

specified therein.

(4) A resignation -

(a) given to facilitate a breach of duty, or

(b) which would result in there being -

) less councillors than the number required Igtisa 9(1), or
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(i) without a councillor as required by sectior2§(

has no effect.

(5) A councillor ceases to be a councillor obarfdation immediately on -

@) his removal from office by the Royal Court,

(b) his resignation or removal taking effect.

Resignation or removal of guardian.

17. D Subject to the terms of the Constitution, ardigan may resign his office by

delivering a written notice of resignation to tlmuncillors.

(2) A guardian may be removed from office on tlening into effect of, or the
exercise of a power under, a provision in the Gtngin under or by which he is removed from or

otherwise ceases to hold his office.

3 Subject to subsection (4), to the terms ef @onstitution and to an order of

the Royal Court, a resignation takes effect -

(@) on delivery of the notice, or

(b) on such later date or on the happening of $atel event as may be

specified therein.
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(4) A resignation given to facilitate a breachttod guardian's fiduciary duty has

no effect.

(5) A guardian ceases to be the guardian of a fatimd immediately on —

(@) his removal from office by the Royal Court,

(b) his resignation becoming effective.

(6) Where a councillor of a foundation has reasdpelieve that the guardian -

(a) is unwilling or is refusing to act,
(b) is bankrupt or otherwiganfit to act, or
(©) is incapable of acting,

the councillor shall apply to the Royal Court fbetremoval of the guardian and the appointment of a

replacement.

Position of continuing councillors on reduction innumber of councillors or in the

absence of a guardian.
18. (2) Subject to the Constitution of the foundatiahere —

(a) the number of councillors falls below the numiezuired by section
9(D),
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(b) the foundation is without a councillor as reqdiby section 9(2), or

(© there is no guardian of the foundation, andiardian is required by

virtue of section 10 or the terms of the Charter,

the necessary additional councillors or the guardiaall be appointed as soon as practicable by the
remaining foundation officials in accordance witie tterms of the Constitution, or where the

Constitution is silent, in accordance with the ps@mns of this Law.

2) Until the necessary appointments are madedardance with subsection (1),

the existing councillor shall act only to presetive property of the foundation.

Chapter Il

Duties

General fiduciary duties.

19. D The councillors have a duty, in the exercisetlddirs functions, to the

foundation to act in good faith and en bon péréaddlle.

2) The guardian has a fiduciary duty to the famednd the beneficiaries to

enforce the Constitution.

3) For the avoidance of doubt, in the exercishisfduty under subsection (2), a
guardian may bring an action against the Councilthe name of the foundation unless the

Constitution provides otherwise.

(4) A foundation official shall execute and adisier the foundation and shall
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exercise his functions under it -

(a) in accordance with the provisions of this Lawd

(b) subject to those provisions -

)] in accordance with the terms of the Constitatiand

(i) only in the advancement of purpose.

Duty not to profit from office.
20. (2) Subject to subsection (2), foundation officisiell not -

(@ derive, directly or indirectly, any profit frotheir appointment,

(b) cause or permit any other person to so denyesach profit, or

(©) on their own account enter into any transactiah the foundation,
or relating to the property of the foundation, whimay result in any

such profit,

except -

® as expressly provided by the terms of the Gtuigin,
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(ii) as permitted by the provisions of this Law,

(i) with the approval of the Royal Court.

2) A guardian is entitled to be paid, and shalr&ienbursed, by the councillors
from the property of the foundation for all expensad liabilities properly incurred in connection
with the foundation.

Duty to preserve foundation property.

21. A councillor shall, subject to the terms of the Gtitation and to the provisions of

this Law preserve and enhance, so far as is rebisgnhe value of the foundation property.

Duty to give information.

22. D A councillor shall, at all reasonable timesthat written request of -

(a) the guardian,

(b) any enfranchised beneficiary (see section 85) o

(c) subject to the terms of the Constitution, thender,

provide full and accurate information as to théestnd amount of the foundation property within 3

months' from the date of such request.

2) Where the terms of the Constitution prohdnitrestrict the provision of any
information described in subsection (1), the founa®y apply to the Royal Court for an order

authorising or requiring the provision of the infation.
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3) When applying to the Royal Court for an ordeder subsection (2) the

founder must show that the provision of the infdiiorais necessary or expedient -

(@) for the proper disposal of any matter befoeedburt,

(b) for the protection of the interests of any deary, or

(© for the proper administration or enforcementhef foundation.

Duty to maintain accounting records.

23. D It is the duty of the councillors to ensuretthafoundation shall keep the

following or a copy thereof at its registered aofic

(@) all documents filed with the Registrar,

(b) its accounting records, which shall be -

(i) sufficient to show and explain the foundatgtransactions,

(i) such as to disclose with reasonable acgyrat any time, the

foundations' financial position at that time, and

(i) such as to enable the foundation officiats ensure that the
foundation's accounts are prepared properly andcaordance

with any relevant enactment for the time beingoircé,
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and the accounting records shall in particular @iontay to day entries of all sums of money reakive
and expended by the foundation, the matters inemspf which the receipt and expenditure takes

place and a record of the assets and liabilitighefoundation.

(2) The guardian shall be entitled to inspect tleeuments referred to in

subsection (1) upon 2 working days' notice in wgtto the councillors.

Duty of councillors to act together.

24, (1) Subject to the terms of the Constitution,th# councillors of a foundation

shall join in the execution of the foundation.

(2) Subject to the terms of the Constitution fumaction conferred on the Council

shall be exercised unless all the councillors agreits exercise.

3 Where the terms of the Constitution empovaer €ouncil to act by majority,
a councillor who dissents from a decision of thgamty may require his dissent to be recorded in

writing.

Impartiality of councillors.

25. 1) Subject to the terms of the Constitution andstbsection (2), where a
foundation has more than one beneficiary or purpthse Council shall be impartial and shall not

execute the foundation for the advantage of otleea¢xpense of another.

2) Subsection (1) does not prejudice the exeraisa discretion conferred on the

Council by the terms of the Constitution.

Chapter I

General powers of councillors
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Power to sue and compromise.

26. D The Council may sue in the name of the foumaati

(2) The Council may compromise or settle anyasctr claim brought by or

against the foundation or in any way relating ® fitrundation or the foundation property.

3) For the avoidance of doubt, the provisionshed section do not apply to any

action brought by a guardian in accordance withiced9.

Delegation by the councillors.
27. (2) Subject to the terms of the Constitution, anmillor shall not delegate his

functions unless permitted to do so by the prowmsiof this Law.

(2) Except where the terms of the ConstitutiorecHfically provide to the

contrary, a councillor may -

() delegate the management of foundation propertyand appoint,
investment managers whom the councillor reasonaigiders to be

competent and qualified to manage the investmethefoundation

property,

(b) appoint professional persons to act in relatiorthe affairs of the

foundation or to hold any foundation property, and

(©) authorise any such manager or person to retayncommission or
other payment usually payable for services of thescdption

rendered.

3) A councillor who, without any breach on hiarpof section 19(1) (general
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fiduciary duties), makes or permits the continuatid a delegation or appointment under subsection

(2), is not liable for any loss to the foundatigisimg from the delegation or appointment.

Corporate councillors.
28. (2) A corporate councillor may —

(a) act in connection with a foundation by a resofuof the corporate

councillor or of its board of directors or othewvgoning body, or

(b) by such a resolution appoint an officer or esgpk, or a committee
of officers or employees, or both, to act on ithdlEin connection

with the foundation.

(2) The rights in action of the corporation caillac against its officers and

employees are not assets of the foundation.

Non-disclosure of deliberations.
29. (1) Notwithstanding sections 22 (duty to give mfation) and 35 (enfranchised

beneficiaries), a councillor is not, subject to teems of the Constitution and to any order of the

Royal Court, obliged to disclose documents whicleat -

(@) his deliberations as to how he should exertigse functions as

councillor,

(b) the reasons for any decision made in the esewf those functions,

(© any material upon which such a decision wamight

have been based,
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(2) The person applying to the Royal Court foioagker under this section for the

disclosure of any document must show that the alsice is necessary or expedient -

(a) for the proper disposal of any matter befoeeGlourt,

(b) for the protection of the interests of any W&y or purpose, or

(©) for the proper administration or enforcementhef foundation.

Chapter IV

Liability

Liability for breach of duty.

30. D Subject to the provisions of this Law and te terms of the Constitution, a
foundation official who commits or concurs in adxk of his duty arising under section 19 (general

fiduciary duties) is liable for -

(@) any loss or depreciation in value of the fouimaproperty resulting

from the breach, and

(b) any profit which would have accrued to the fdaton had there

been no breach.

(2) A foundation official may not set off a proficcruing from one breach of

duty against a loss or depreciation in value regyfrom another.

3 A foundation official is not liable for a aeh of duty committed by another
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foundation official unless -

(a) he becomes or ought to have become aware dirdaeh or of the

intention of the other foundation official to contrthie breach, and

(b) he actively conceals the breach or intention, fails within a
reasonable time to take proper steps to protectestore the

foundation property or to prevent the breach.

(4) The terms of a Constitution may not -

(@) relieve a foundation official of liability foa breach of duty arising

from his own fraud, wilful misconduct or gross rigghce, or

(b) grant him any indemnity against the foundapooperty in respect of

any such liability.

(5) For the avoidance of doubt, and without ptEja to any other provision of

this Law a term of a Constitution is invalid to teent that it purports to -

(a) relieve a foundation official of liability foa breach of duty arising

from his own fraud, wilful misconduct or gross ngghce, or

(b) grant him any indemnity against the foundapooperty in respect of
any such liability.
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Power to relieve foundation officials from personaliability.

31. The Royal Court may relieve a foundation officiahally or partly of liability for a
breach of duty, where it appears to the Courtttiabfficial -

@) has acted honestly and reasonably, and

(b) ought fairly to be excused -

0] for the breach of duty,

(i) for omitting to obtain the directions of theo@rt in the matter

in which the breach arose.

Liability for the debts of the foundation.

32. For the avoidance of doubt, a foundation official iot liable for the debts or
liabilities of the foundation, save to the extdmttsuch debts or liabilities have been incurredhay

foundation official in breach of his duty. -

PART Il
PARICIPANTS

General

Participants.
33. The participants of the foundation are -

(@) the founder -

0] for the duration of his life, if he is a natliperson, or
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Beneficiaries.
34.

(1)

(b)

(c)

(d)

(€)

(i) for 30 years from the date of establishmehtt is a legal

person,

the enfranchised beneficiaries (see sectn 3

the default beneficiary (see section 37),

in relation to any purpose or disenfranchiseddficiary (see section

36), the guardian, and

any other person so identified by the Constitution.

Beneficiaries

"A beneficiary" is a person entitled to benefit from a foundation

(@)

(b)

so identified in the Constitution by name, o

whose identity is ascertainable from the teohthe Constitution by

reference to —

0] a class (see section 39), or

(i) a relationship to another person, whether ar living at the

time of the creation of the foundation or at thmei by
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reference to which, under the terms of the Corigiity

members of a class are to be determined.

(2) The Constitution may provide for the addition removal of a person as

beneficiary or for the exclusion from benefit db@neficiary either revocably or irrevocably.

3) The Constitution may impose an obligationedpeneficiary as a condition of

benefit.

(4) A founder or councillor of a foundation madgabe a beneficiary thereof.

(5) The Constitution should state —

() whether a beneficiary is entitled to informati@bout the foundation

("an enfranchised beneficiary see section 35), or

(b) whether a beneficiary is not entitled to infation (‘a

disenfranchised beneficiary see section 36) and,

(© the details of the default beneficiary (seetieacs(1)(d) and section
37).

(6) Where the Constitution is silent as to whetnbeneficiary is enfranchised or

disenfranchised, the beneficiary is an enfranchimagbficiary.

Enfranchised beneficiaries.

35. Q) An enfranchised beneficiary is entitled to -
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€) copies of the Constitution,

(b) disclosure of records and accounts of the fatiod, on written

request to the councillors,

(©) make an application to the Court to requestraer to prohibit —

@ a change to the purpose under section 8 (amentrof

purpose),

(i) the revocation of the foundation (see Schedyl@aragraph
21), or

(ii) the dissolution of the foundation (see Sched) paragraph

section 23 (termination and dissolution)).

(2) Subject to the terms of the Constitution, sadtion (1) does not entitle a

beneficiary to the information detailed in sectkth(non disclosure of deliberations).

Disenfranchised beneficiaries.
36. Subject to the terms of the Constitution, a disamthised beneficiary is not entitled

to any information about the foundation.

Default beneficiary.
37. D) A foundation must have a default beneficiarywtbom all the foundation

assets shall pass on the revocation, dissolutit@rornation of the foundation (see Schedule 2).
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2  If-

(@) no default beneficiary is named in the Consaity or

(b) such default beneficiary no longer exists,

any property or assets of the foundation existinthe revocation, dissolution or termination of the
foundation shall, unless Her Majesty's Receiverdpaindirects otherwise, beconb®na vacantia

belonging to the Crown.

Disclaimer of beneficial interest.

38. D Subject to the terms of the Constitution, adfierary may disclaim his

interest in a foundation or any part of it, whetbenot he has received any benefit from it.

(2) A disclaimer shall be in writing and, subjézthe terms of the Constitution -

(a) may be temporary, and

(b) may, if the disclaimer so provides, be revokedhe manner and

circumstances specified thereby.

3) A disclaimer is not effective until receivby a councillor.

Class interests.

39. Where a foundation is made in favour of a claspavéons then, subject to the terms

of the Constitution, -
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(@) the class closes when it is no longer possidl@ny other person to

become a member of the class, and

(b) where the interest of the class relates tormesoand no member of
the class exists, the income shall be accumulatddetained until a

member of the class exists or the class closes.

Power of accumulation and advancement.

40. (1)

Subject to the terms of the Constitution andaby prior interest or charge

affecting the foundation property, the councilloray -

)

(@) where a beneficiary is a minor (whether orhistinterest is vested),
apply the income attributable to his interest, ay gart of that

income, to or for his maintenance, education oemokbenefit,

(b) advance or apply for the benefit of a beneficipart of the
foundation property prior to the happening of threrg on which he

is to become absolutely entitled thereto.

Subject to the terms of the Constitution -

(a) any foundation property advanced or appliedeuitkis section shall
be brought into account in determining the benafics share in the

foundation property, and

(b) no part of the foundation property so advanoedapplied shall
exceed the beneficiary’s vested, presumptive otimgent share in

the foundation property.
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3) The receipt of a guardian of a beneficiaryovidr a minor or a person under
legal disability is a sufficient discharge to thauncillors for a payment made to the beneficiarfoor

his benefit.

PART IV

PROVISIONS OF GENERAL APPLICATION

Chapter |

Jurisdiction and powers of Court

Jurisdiction of court.
41. (2) The Royal Court sitting as an Ordinary Courth€" Royal Court’) has

jurisdiction in respect of —

€)) a Guernsey foundation, and

(b) any other foundation —

(1) a foundation official of which is resident iru@rnsey,

(i) any property of which is situated or administg in Guernsey.

Application of Guernsey law to questions of validy.
42. (2) Subject to the terms of the Constitution, alestions arising in relation to a

Guernsey foundation or any disposition of propéotyr upon such a foundation, including (without

limitation) questions as to -

(@) the capacity of the founder,
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(b) the validity, interpretation or effect of theodktitution or any

variation or termination thereof,

(© the validity of any endowment to the foundation

(d) the administration of the foundation, whetherisi conducted in
Guernsey or elsewhere, including (without limitajiguestions as to

the functions, appointment and removal of coundgliand guardians,

(e) the existence and extent of any functions $peet of the foundation,
including (without limitation) powers of variatiomgvocation and

appointment, and the validity of the exercise of amch function,

() the distribution of the foundation property,

are to be determined according to the law of Gusrngithout reference to the law of any other

jurisdiction.

For these purposeshé law of Guernsey does not include the Guernsey rules of

private international law, except those set ouhis section.

(2) Subsection (1) -

(a) does not validate any endowment of properthédfoundation by the
founder, which is neither owned by the founder the subject of a

power of disposition vested in the founder,
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(b) does not affect the recognition of the law oy ather jurisdiction in

determining whether the foundation is the owneairof property,

(© is subject to any express provision to the r@ogtin the terms of the

Constitution,

(d) does not, in determining the capacity of a peasficta, affect the

recognition of the law of its place of establishipen

(e) does not affect the recognition of the law oY ather jurisdiction

prescribing the formalities for the dispositionpobperty,

() subject to subsection (3), does not validate tamst-erdisposition of
real property situate in a jurisdiction other th@oernsey which is

invalid under the law of that jurisdiction, and

(9) subject to subsection (3), does not validaty #&mstamentary
dispositionwhich is invalid under the law of the testator’srdaile at

the time of his death.

3) No Guernsey foundation, and no dispositiorpafperty to or upon such a
foundation, is void, voidable, liable to be setdasiinvalid or subject to any implied conditiony i®
the capacity of any foundation official or partiaig to be questioned, nor is any foundation offficia
participant or third party to be subjected to abligation or liability or deprived of any right,am

or interest, by reason that -

(a) the laws of any other jurisdiction prohibit do not recognise a

Guernsey foundation, or
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(b) the foundation or endowment thereto -

® avoids or defeats or potentially avoids or @éferights,
claims, interests, obligations or liabilities comésl or

imposed by the law of any other jurisdiction on @eyson -

(A) by reason of a personal relationship to a fearnak

any beneficiary, or

(B) by way of foreign heirship rights, or

(i) contravenes or potentially contravenes anye raf law,
judgment, order or action of any other jurisdictiotended
to recognise, protect, enforce or give effect ty anch

rights, claims, interests, obligations or liabdi

(4) Notwithstanding any legislation or other raélaw for the time being in
force in relation to the recognition or enforcemehjudgments, no judgment or order of a court of a
jurisdiction outside Guernsey shall be recognisedndorced or give rise to any right, obligation or

liability or raise any estoppel if and to the exttat -

(@) it is inconsistent with this Law, or

(b) the Royal Court, for the purposes of protertihe interests of the
beneficiaries or in the interests of the proper iatstration of the

foundation, so orders.

42



(5) This section applies -

(a) whenever the foundation or endowment theret®aweated or made,

(b) notwithstanding any other provision of this Law

(6) In relation to a Guernsey foundation compgsof personal property or any
disposition of such property to or upon such a éation, the law of Guernsey relating to Iégitime
and the rights of a surviving spouse apply only nettee founder is domiciled there at the time &f hi

death.

Approval of particular transactions.

43. Where in the management or administration of a dation a transaction is, in the
opinion of the Royal Court, expedient, but canneteffected because the necessary power is not
vested in the councillors by the terms of the Gantgin or by law, the Royal Court, on the

application of any person mentioned in section %7(2

(@) may confer on the councillors, generally or any particular
circumstances, the necessary power, on such terthsanditions as

the court thinks fit, and

(b) may direct the manner in which, and the prop&dm which, any
monies authorised to be expended, and the costsyofransaction,

are to be paid or borne.

Judgment against foundation official to be bindingon participants.
44, D) Any order, judgment or finding of law or fadttbe Royal Court in an action

against a foundation official founded on breackutly (under section 19 (general fiduciary dutiés))
binding on all participants of the foundation, wheat or not yet ascertained or in existence, and

whether or not minors or persons under legal disabi
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2) Subsection (1) applies in respect of a padiat only if -

(@) he was represented in the proceedings (whptrepnally, or by his

guardian, or as the member of a class, or otheywise

(b) if not so represented, he had notice of thecgedings and a

reasonable opportunity of being heard.

"Notice" in paragraph (b) means 14 days' notice or subbrgperiod as the Court

may direct.

3 This section is without prejudice to the paosvef the Royal Court in respect

of representative proceedings and class actions.

Settlement of action against foundation official byalternative dispute resolution to be

binding on participants.
45, (2) Where -

(@ the terms of the Constitution direct or autberior the Court so
orders, that any claim against a foundation offifwanded on breach
of duty (under section 19 (general fiduciary dydiesay be referred

to alternative dispute resolutiolADR"),

(b) such a claim arises and, in accordance with tdrens of the

Constitution or the Court’s order, is referred tbR, and
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(© the ADR results in a settlement of the claimialihis recorded in a

document signed by or on behalf of all parties,

the settlement is binding on all participants ¢ fbundation, whether or not yet ascertained or in

existence, and whether or not minors or personsrdedal disability.

2) Subsection (1) applies in respect of a piadiat only if -

(a) he was represented in the ADR proceedings (vehgtersonally, or

by his guardian, or as the member of a class,@raise), or

(b) if not so represented, he had notice of the ABceedings and a

reasonable opportunity of being heard,

and only if, in the case of a participant who i$ yet ascertained or in existence, or who is a mano
person under legal disability, the person condgctime ADR proceedings certifies that he was

independently represented by a person appointatiégourpose by a court of law.

"Notice" in paragraph (b) means 14 days' notice or subbrgberiod as the person

conducting the ADR proceedings may direct.

3) A person who represents a beneficiary in #igR proceedings for the

purposes of subsection (2)(a) is under a duty i&f ttathe beneficiary.

(4) For the avoidance of doubt, the ADR procegslineed not be conducted in

Guernsey or in accordance with the procedural @&uernsey.
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(5) In this section -

"ADR" includes conciliation, mediation, early neutrahkiation, adjudication, expert

determination and arbitration, and

"proceeding$ includes oral and written proceedings.

Applications for directions.

46. A foundation official may apply to the Royal Cotot directions as to how he should

or might act in any of the affairs of the foundatiand the Court may make such order as it thiitks f

General powers of court.

47. (2) On the application of any person mentioned ubsgection (2), the Royal

Court may -

(@) make an order in respect of -

(i)

(ii)

(iif)

the execution, administration or enforcemenaddundation,

a foundation official, including an order as the exercise of
his functions, the removal of a foundation offici@l, for
example, he refuses or is unfit to act, or he @pable of
acting or is bankrupt, or his property becomeddiab arrest,
saisie, or similar process of law), the appointment
remuneration or conduct of a foundation officiak keeping
and submission of accounts, and the making of patgne

whether into court or otherwise,

a participant, or any person connected witlo@ndation,
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section -

(2)

®3)

(iv) any foundation property, including an ordertashe vesting,
preservation, application, distribution, surrenderecovery

thereof,

(b) make a declaration as to the validity or erdatwlity of the terms of

the Constitution,

(© rescind or vary an order or declaration under taw or make a new

or further order or declaration.

An application under subsection (1) may belenay -

(a) Her Majesty’s Procureur,

(b) a foundation official,

(c) a participant,

(d) the Registrar,

(e) with leave of the Royal Court, any other person

Where the Royal Court appoints or removesumdation official under this
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(@) it may impose such requirements and conditianis thinks fit,

(b) subject to the court’s order —

® a foundation official appointed by the courtshthe same
functions, and may act in all respects, as a fotimafficial

appointed under the terms of the Constitution, and

(i) the appointment only takes effect upon thaues®f a new
certificate of registration, in accordance with Sahle 1,

paragraph 9(1).

Powers of court in event of default.

48. If a person does not comply with an order of theydkoCourt under this Law
requiring him to do anything, the Royal Court mas,such terms and conditions as it thinks fit, orde
that the thing be done by another person, nominfaethe purpose by the Court, at the expense of
the person in default (or otherwise as the coudoti), and a thing so done has effect in all iespe

as if done by the person in default.

Payment of costs.

49, The Royal Court may order the costs and expensasdincidental to an application
to the court under this Law to be paid by the fatimh or in such manner and by such persons as the

Court thinks fit.

Following foundation property.

50. With prejudice to the personal liability of a cotllar, foundation property which has
been charged or dealt with in breach of the colonslduties, or the property into which it has ibee

converted, may be followed and recovered unless -

(a) it is no longer identifiable, or
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(b) it is in the hands of -

® a bona fide purchaser for value without noticehaf breach

of duty, or

(i) a person (other than the councillor) who derivéd through

such a purchaser.

Constitution of Royal Court.

51. For the purposes of this Law the Royal Court mayphmperly constituted by the

Bailiff sitting unaccompanied by the Jurats.

Prescription.
52. D No period of prescription applies to an actimought against a foundation

official -

@) in respect of any fraud to which the foundatifficial was a party or

was privy, or

(b) to recover from the foundation official founet property or the

proceeds thereof -

® held by or vested in him or otherwise in hisspession or

under his control, or

(i) previously received by him and converted te use.

2) Subiject to subsections (1) and (3), the jdeniithin which an action founded
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on breach of his duty may be brought against adation is -

(a) three years from the date on which the clainfiesithas knowledge

of the breach, or

(b) where the claimant was at the time of the bdre#drusta minor or a

person under legal disability -

0] three years from the date on which his guardiest has

knowledge of the breach, or

(i) three years from the date on which the claitmsased to be

a minor or a person under legal disability,

whichever first occurs.

3) Subject to subsection (1), no action foundedbreach of duty may be
brought against a foundation official after the iexiion of 18 years immediately following the dafe

the breach.

Chapter I

Offences

Offences by legal persons, etc.

53. QD Where an offence under this Law is committedablegal person or by an
unincorporated body &' body") and is proved to have been committed with theseat or
connivance of, or to be attributable to or to haeen facilitated by any neglect on the part of, any

official, director, manager, member of any comneittd management or other controlling authority,
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secretary or other similar officer or partner of thody, or any person purporting to act in any such
capacity, he as well as the body is guilty of tiffer@e and may be proceeded against and punished

accordingly.

(2) Where the affairs of a legal person are maddgy its members, subsection

(1) applies to a member in connection with his fioms of management as if he were a director.

3) Proceedings for an offence alleged to hawenlmmitted under this Law
by an unincorporated body shall be brought in @@ of that body and not in the name of any of its
members, and a fine imposed on the body on itsicbor of such an offence shall be paid out of its

funds.

(4) For the purposes of this section a persolt Bealeemed to be a director of a
legal person if he is a person in accordance wtibsg directions or instructions the directors ef th

legal person or any of them act.

False or misleading information.
54. D A person who -

(a) in connection with an application for the régiBon or migration of

a foundation under this Law;

(b) in purported compliance with a requirement isgubby or under any
provision of this Law or of any Ordinance, reguwas or rules made

under it; or

(©) otherwise than as mentioned in paragraph (a)(lgr but in
circumstances in which he intends, or could reasigrae expected
to know, that the statement, information or docun@ovided by

him would or might be used by the Registrar for thepose of
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exercising his functions conferred by or under Ltw-

0] makes a statement which he knows or has rebtorause
to believe to be false, deceptive or misleading imaterial

particular,

(i) dishonestly or otherwise, recklessly makesadesnent which

is false, deceptive or misleading in a materiatipalar,

(iii) produces or furnishes or causes or permitseqroduced or
furnished any information or document which he kacwy
has reasonable cause to believe to be false, dezept

misleading in a material particular, or

(iv) dishonestly or otherwise, recklessly produoesurnishes or
recklessly causes or permits to be produced oidlied any
information or document which is false, deceptive o

misleading in a material particular,

is guilty of an offence.

(2) A foundation official who fails to provide thRegistrar with any information

in his possession knowing or having reasonableectbelieve -

(a) that the information is relevant to the exerdiy the Registrar of his

functions under this Law; and

(b) that the withholding of the information is ligeto result in the
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Registrar being misled as to any matter which isvent to and of
material significance to the exercise of those fions in relation to

the foundation or foundation official,

is guilty of an offence.

Penalties.
55. D A person guilty of an offence under sectionZ)4¢ liable -

(@) on summary conviction, to imprisonment for artenot exceeding 3
months, to a fine not exceeding level 5 on theaunif scale, or to
both,

(b) on conviction on indictment, to imprisonmentr fa term not

exceeding 2 years, to a fine, or to both.

(2) A person guilty of an offence under any othection or paragraph is liable -

€)) on summary conviction, to a fine not exceediegel 5 on the

uniform scale,

(b) on conviction on indictment, to a fine.

Chapter Il

Supplementary
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Migration, revocation, dissolution and termination.

56. The provisions of Schedule 2 have effect.

Consequential amendments

57. D) The Regulation of Fiduciaries, Administratiorudthesses and Company

Directors, etc. (Bailiwick of Guernsey) Law, 2dp6hall be amended as follows —

(a) after subsection 2(1)(c) insert —

"(d) the formation, management or administratiorfiooindations,
and the provision of advice in relation to the fation,
management or administration of foundations, inicigd

(without limitation) -

(1) acting as corporate or individual foundatiofi@él;

(i) the provision to foundations of corporate or

individual foundation officials",

(b) after subsection 4(3)(b)(iii) insert —

"(iv)  acting as foundation official for foundatiohs

(© in section 58(1) after the definition brmer licensed fiduciary" ,

4 Order in Council No. | of 2001 amended by No. XIV of 2003; No. XVI of 2007; No. VIII of 2008; No. XXV

of 2008; Ordinance No. XXXIII of 2003 (the Machinery of Government (Transfer of Functions) (Guernsey)
Ordinance, 2003) and Guernsey Statutory Instrument No. 3 of 2008 (the Regulation of Fiduciaries,
Administration Businesses and Company Directors, etc (Bailiwick of Guernsey) (Amendment) Regulations,
2008).
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insert —

""foundation” means a Guernsey foundation in accordance wgh th

Foundations (Guernsey) Law, 2010"

"foundation official” has the meaning given in section 59 of the

Foundations (Guernsey) Law, 2010".

2) [Possible further amendments including to the Incdmae law to clarify the

tax status — either to be taxed as a company @r tags{

General provisions as to subordinate legislation.
58. D The States may by Ordinance amend Part |, INarand the Schedules of

this Law.

(2) An Ordinance, regulations or rules under taw -

(@) may be amended or repealed by a subsequentaDodi, regulations

or rules, as the case may be, hereunder, and

(b) may contain such consequential, incidental, pmmentary and
transitional provision as may appear to be necgssarexpedient

including, in the case of an Ordinance, provisioneading any

enactment.

3) Any power conferred by this Law to make ami@ance, regulations or rules

may be exercised -
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(@) in relation to all cases to which the powekeexs, or in relation to all
those cases subject to specified exceptions, aelation to any

specified cases or classes of cases,

(b) SO as to make, as respects the cases in retatshich it is exercised

@ the full provision to which the power extends, any lesser

provision (whether by way of exception or othenjjse

(i) the same provision for all cases, or differgmovision for
different cases or classes of cases, or differemtigion for

the same class of case for different purposes,

(iii) any such provision either unconditionally subject to any

prescribed conditions.

Interpretation.

59. D In this Law, unless the context otherwise reggii-

"accounting records includes all underlying documentation, such as

invoices, receipts and contracts,

"address" includes a physical address, telephone numberaraedail address,

"bankrupt”, -

(a) in relation to a person, includes a person -
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0] whose affairs have been declared in a stat&léastre” by
his arresting creditors at a meeting held before a
Commissioner of the Royal Court, the Court of Atdmyr or

the Court of the Seneschal,

(i) against whom an interim vesting order has bessde in

respect of any real property in the Bailiwick,

(iii) in respect of whom a declaration of insolvgnbas been
made under the Loi ayant rapport aux Débiteurs dh a
Renonciation, 1929

(iv) against whom a declaration of bankruptcy hasrbmade or
subject to any equivalent or corresponding measure

procedure in any other jurisdiction, or

(V) who is subject to an-individual-veluntdigrmal arrangement

or compromise with his creditors for the purposenafiding
bankruptcy, or subject to any equivalent or coroesiing
measure or procedure in any other jurisdiction, #mak

arrangement or compromise is in force

(b) and in addition, in relation to a legal persioigjudes a legal person-

)] in respect of which a liquidator (provisionat otherwise)
has been appointed or which (otherwise than for sibie

purpose of solvent amalgamation, solvent reconsbri®r

Ordres en Conseil Vol. VI, p. 310.
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solvent winding-up) has passed a special resoluéquiring

it to be wound up voluntarily,

(i) is or subject to any equivalent or corresporgdmeasure or

procedure in any other jurisdiction, or

(i) which is otherwise insolvent,

and 'bankruptcy" shall be construed accordingly,

"beneficiary" has the meaning given in section 34,

"breach of duty' means a breach of any duty imposed on a fournlatfficial by
this Law, including the duties imposed under secti®, or by the terms of the

Constitution, and cognate expressions shall betegrgsaccordingly,

"Charter" has the meaning given in section 5,

"Commissior’ means the Guernsey Financial Services Commission,

"Companies Law means the Companies (Guernsey) Law, 2008

"Constitution" means the Charter and Rules of a foundation,

6 No. VIl of 2008 amended by Ordinance Nos. XXV &@03; LIV of 2008; VII of 2009; XIV
of 2009; Regulations, 2009 (No. 34 of 2009); and.(84 of 2010)No. XI of 2010).
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"corporate councillor* means a councillor which is a body corporate (eher

incorporated),

"corporate councillor* means a councillor which is a body corporate (wier

incorporated),

"Council" has the meaning given in section 9,

"default beneficiary" has the meaning given in section 37,

"Department’ means the States of Guernsey Commerce and Emphiym

Department,

"disenfranchised beneficiary has the meaning given in section 36,

"disposition’ includes any means by which property or any egetherein is created,
transferred, dealt with, extinguished or chargeul] aelated expressions shall be

construed accordingly,

"endowment means the dedicating of property to a foundation,

"enfranchised beneficiary has the meaning given in section 35,

"foreign heirship right" means any right, claim or interest arising unitherlaw of a
jurisdiction other than Guernsey in, against oth® property of any person arising,
accruing or existing in consequence of, or in paiton of, that person’s death, other

than a right, claim or interest created by will epressed in any other voluntary
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disposition by that person or resulting from anresgp limitation in the disposition of

the property to that person,

"formalities”, in relation to a disposition of property, meahe documentary and
other actions required generally by the law ofjthissdiction in question for any such

disposition of any such property,

and-butincludes any special formalities required by reagbthe party effecting the

disposition being a minor, a person under legadhdigy or a corporation,

"foundation official" includes the councillors, and guardian,

"founder" has the meaning assigned by section 1(1), ,

"functions" includes rights, powers, discretions, obligatidrabilities and duties,

"guardian”, in relation to a minor, includes a parent,

"Guernsey licensed fiduciary means a person who is a licensed fiduciary uttoer
Regulation of Fiduciaries, Administration Businessend Company Directors, etc

(Bailiwick of Guernsey) Law, 2000

"he", "him" and 'his", in relation to a corporation, includ@"and 'its",

7 Order in Council No. | of 2001; amended by No. Xd%/2003; No. XVI of 2007; No. VIII of
2008; No. XXV of 2008; and Ordinance No. XXXIII @03 and Guernsey Statutory Instrument No.
3 of 2008.
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"Her Majesty’s Procureur” includes Her Majesty’s Comptroller,

"interest’, in relation to a beneficiary, means his intergsder a foundation,

"minor" means, subject to the terms of the Constitut@rnperson who has not

attained the age of 18 years,

"Part A of the Registef’ has the meaning given in Schedule 1, paragraf@)(4f,

"Part B of the Registel' has the meaning given in Schedule 1, paragrap})(

"participants” has the meaning given in section 33,

"personal relationshig' includes every form of relationship by blood, ption,
marriage or cohabitation regardless of whethefatveof any jurisdiction recognises
the validity, legitimacy or existence of the retaiship, and includes a former

personal relationship which has in law or in fachtinated.

A personal relationship also exists between twesqes if a personal relationship

exists between each of them and a third person,

"personal representativé means the executor or administrator of the esthta

deceased person,

"profit " includes gain or advantage,
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"property" -

(@) means immeubles and meubles of any descriptibarever situated, and any
share, right or interest therein, and includes itdagor intangible property

and any debt or thing in action,

(b) in relation to rights and interests, includights and interests whether vested,

contingent, defeasible or future,

"provisions of this Law' includes the provisions of any Ordinance or Ratjohs

hereunder,

"purpos€’ means any purpose whatsoever, whether or notimgpthe conferral of
any benefit on any person, and includes, withauitdition, the holding or ownership

of property and the exercise of functions,

"Register" has the meaning given in Schedule 1, paragrad),4(

"Registrar" has the meaning given in Schedule 1, paragraph 3(

"Royal Court" means the Royal Court sitting as an Ordinary azonstituted in

accordance with section 78,

"Rules' has the meaning given in section 6,

"States means the States of Guernsey.
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(2) The States may by Ordinance amend this section.

3) For the purposes of this Law, a body corpoiiatresident in the place in
which it has its registered office.

(4) Any reference in this Law to an enactmerd reference thereto as from time

to time amended, re-enacted (with or without madiion), extended or applied.

Savings.
60. Q) Nothing in this Law -

@) affects the functions under any provision of laf Her Majesty’s

Sheriff or of any guardian or attorney,

(b) subject to section 42, validates an otherwisalid endowment of

property to a foundation,

(© derogates from any right of a minor to repugliat transaction on

attaining full age,

(d) disapplies or derogates from any rule of lavewstom relating to the

formalities required for the disposition of immeebin Guernsey.

(2) Nothing in this Law derogates from the powefghe Royal Court which
exist independently of this Law -
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(@) to set aside, vary or reduce any transfer berotlisposition of

property, testamentary or otherwise,

(b) to make an order relating to matrimonial prategs,

(© to make an order relating to the avoidanceanid on creditors.

3) Nothing in this Law derogates from the prais of —

(a) article 29 of the Law entitled "Loi sur les 8assions, 1848"

(b) the Law entitled "Loi supplémentaire a la LaésdSuccessions,
1890°,

(c) section 12 of the Married Women’s Property La828°.

(4) Nothing in this Law affects a personal repraative acting as such.

Citation.
61. This Law may be cited as the Foundations (Guernsay) 2011.

Commencement.

62. This Law shall come into operation on thé"2Ry after the date of its registration on

the records of the Island of Guernsey.

Ordres en Conseil Vol. |, p. 51, Vol. Il p. 59
Ordres en Conseil Vol. Il, p. 323.
Ordres en Conseil Vol. VIII, p. 213.
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Section 13

SCHEDULE 1

Chapter Il

Establishment and Registration

Name of foundation.

1. D The name of a foundation -

(a) shall be stated in its certificate of estabtisht (see paragraph 7),

(b) shall contain the words "Guernsey Foundationthe abbreviation

"GFdn.",

(c) shall not be the same as a name already appearihe Register,

(d) shall not be such as to constitute a crimirfldnze or be offensive,

misleading or inappropriate,

(e) shall not include any word such as "Imperi&gyal”, "Queen" or
"Crown" which implies or might be taken to imply yad or
government connection, support or patronage, urtiEssMajesty's

Procureur has given written permission for theafgbat word.

(2) The Royal Court, if satisfied that -

(a) the name of a foundation is such as to indbeepublic to confuse
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the foundation with some other person or body sty established

in Guernsey or elsewhere, or

(b) any provision of subparagraph (1) is not coegplvith,

may order that, within such time and subject tchdizems, conditions and penalty as the Court thinks

fit, the name of the foundation shall be changed.

3) If an order of the Royal Court under subparpiyré?) is not complied with in
any respect the foundation shall be liable to bardoup by order of the Royal Court under Schedule
2, paragraph 24(1) (winding up by the Royal Court).

Reqistered office of foundation.

2. D Every foundation shall at all times have astagied office in Guernsey.

2) All legal process and other notices or documesdrved at the registered

office shall be deemed properly served on the fatiad.

3 The Registrar shall be notified of any changethie registered office in

accordance with paragraph 9 (change in registeagdtplars).

Registrar of Foundations.
3. Q) There is established the office of the RegistothA Foundations ¢he

Registrar"), which shall be held by the Registrar of Companwhose office was created under

section 495 of the Companies Law.

2) For the avoidance of doubt, the functions assiigto the Registrar under this
Law are functions within the meaning of section A9@) of the Companies Law, and the provisions

of the Companies Law pertaining to the Registrartgctions under that Law, together with the
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associated penalties and offences, apply mutatiandis to the Registrar's functions under this Law.

Reqister of Foundations.

4. D) The Registrar shall establish and thereafterint@i@ a Register of

Foundations the Registef’).

(2) The Register shall contain a record of -

(@) all foundations registered under paragraphnadoing -

(1) the name and registered number of the foundatio

(i) the name and address of the councillors appointed i

accordance with section 9(2),

(iii) the name and address of the guardian, if applicabié

(iv) the details of the registered office,

("Part A of the Registet),

(d) all declarations and other documents filed i Registrar under or

for the purposes of this LawRart B of the Register).

3) Part A of the Register only shall be part & gublic records of the Island of

Guernsey.
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Establishment of a foundation.
5. QD A foundation shall only be established if inq@ies with the requirements of

this Schedule and Part | of the Law.

(2) A foundation may not be established if -

(a) it purports to do anything contrary to the lafAGuernsey,

3) A foundation is established by the Registrgigtering it on the Register and

allocating it a registration number (see parag@ph

3) Upon establishment -

(@) a foundation is a persona ficta, separate fterfounder, foundation
officials and beneficiaries with a continuous existe until its

removal from the Register, and

(b) the persons named in the application as foumuaofficials are

deemed to have been appointed to their respedfice®

with effect from the date of registration as stdtethe certificate of registration (see paragr@ph

Registration of a foundation.
6. (1) Every foundation shall be registered and sbaiitinue to be registered in

accordance with this paragraph.

(2) A person wishing to effect the registrationacfoundation shall file with the

Registrar -
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(a) the Charter (see section 5),

(b) a declaration signed by the founder or his ageat the details
contained within the Charter are correct and anrate reflection of

the purposes of the foundation,

(© the names and addresses of the proposed counctbgether with

their written consent so to act,

(d) the name and address of the proposed guardianpfifopriate)

together with his written consent so to act,

(e) the address and telephone number of the registeffice in

Guernsey,

() any fee specified by the Registrar, and

(9) such other documents or information as the ®esgimay require.

(3)  Upon receipt of the fee, documents and infdiom specified in subparagraph (2),
and provided that the Registrar is satisfied thatrequirements of this Part are satisfied, thedtag

shall -

(a) register the foundation in the Register by itéieg its name therein,

and

(b) allocate a registration number to the foundmtio
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and thereupon the foundation shall be registerethopurposes of this Law.

(4) The Royal Court may, in its absolute disanetiand on such terms and
conditions as it thinks fit, on an application bhyom behalf of the founder or a foundation officiay

order authorise the rectification of any erroramfal defect -

(@) in the entries relating to the foundation ia Register, or

(b) in any declaration or other document filed witle Registrar in

relation to the foundation under or for the purposkthis Law.

(5) The Registrar —

(a) when registering a foundation in the Registeden this paragraph,

and

(b) when issuing a certificate of registration éation to the foundation

under paragraph 7 or paragraph 9,

may rely upon the documents filed with him in @épects and shall not be bound to enquire further

as to whether, in relation to the foundation, therfalities prescribed by this Law have been comdplie

with.

(6) The Registrar may, in his discretion, detemnithat all registrations be

subject to an annual renewal procedure.

) If the Registrar determines that there shalhbeannual renewal procedure,
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he must specify what information and fee (if amg ® be provided as part of that renewal.

Issue of certificate of reqgistration.

7. (2) On the registration of a foundation, the Regrsshall issue a certificate of

registration to the foundation at its registerefttef

(2) The certificate must—

(a) state -

(1) the name and registered number of the foundatio

£ii) the registered office of the foundation,

(i) the date of its establishment,

(iv) the duration of the foundation (if applicahle)

and,

(b) be signed by the Registrar.

3) The certificate is, unless it has ceasedeovdllid, conclusive evidence of

compliance with the requirements of this Law ageggistration and of all matters stated in it.
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(4) A certificate of registration shall cease lde valid in the circumstances

described in Schedule 2, paragraph 23 (terminatichdissolution).

(5) A certificate of registration, or a copy therassued and sealed by the

Registrar, shall be received in evidence in aldlggoceedings.

Pre-establishment contracts and obligations.

8. A contract or obligation that purports to be magieobon behalf of a foundation at a
time when the foundation has not been establiskeed difect, subject to any agreement to the
contrary, as one made with the person purportirectdor the foundation or as agent for it, andshe
personally liable on the contract accordingly ustich time that the contract is ratified by the @olu

on behalf of the foundation.

Change in reqistered particulars.

9. (2) If during the continuance of a foundation -

() there is a change in any particular of the dation referred to in

paragraph 6(2) or

(b) a person becomes or ceases to be a founddticialp

notice of the change signed by any one or morbefdundation officials shall, within a period df 2
days from the date of the change, be filed with Remistrar, and, where the change is to the
foundation's name or registered office, the chasigdl not be effective until the Registrar has éssu

a new certificate of registration, upon the isstiglich the existing certificate shall cease tovhkd.

2) In default of compliance with subparagraph-(1)

(a) the foundation and foundation official shallduglty of an offence,
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(b) the Registrar may impose such financial penaltthasDepartment

may, by regulations under this paragraph, prescsaibe

(© the change may not be relied on by the foundabtr by any
foundation official or former foundation officiahéreof so as to

affect adversely the rights of any third person.

3) Upon receipt of notice under subparagraphoflas soon as is reasonably

practicable thereafter, the Registrar shall makeatbpropriate entry in the Register.

Effect of non-reqgistration.

10. D In default of registration or continuing rega&ton of a foundation in
accordance with paragraph 6 the foundation shalldeened to be a Guernsey trust.

(2) This paragraph is without prejudice to thevymsions of Schedule 2 of this
Law (migration, revocation, dissolution and terntioa.).
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Section 56

SCHEDULE 2

MIGRATION, REVOCATION, DISSOLUTION AND TERMINATION

Part |
Migration

Registration of overseas foundation as a Guernseydation

Overseas foundation may be reqgistered as a Guerns@mundation.

1. An overseas foundation may apply to the Registrabd registered as a Guernsey
foundation in accordance with the provisions oEtRiart (see paragraph 20 (interpretation of this
Schedule)).

Registration must be authorised by foreign law.

2. An overseas foundation cannot be registered aseanGey foundation unless -

@) the foundation is able under the law of placelich it is established

to be registered as a Guernsey foundation, and

(b) the foundation has complied with the requiretsenf that law in

relation to its registration as a Guernsey fourtati

Foundation cannot be bankrupt, etc.

3. An overseas foundation cannot be registered aseanSey foundation if-

(@) the foundation is bankrupt,

75



(b) a receiver or administrator has been appointedgelation to any

property of the foundation,

(© an application has been made to a court, whaéth&uernsey or

elsewhere -

(1) to put the foundation into liquidation, to wiridup or to have

it declared insolvent,

(i) for the approval of a compromise or arrangetnieetween

the foundation and a creditor, or

(i)  for the appointment of a receiver or admirgsor in relation

to any property of the foundation,

and (in each case) the application has not beatyfidisposed of.

Application for registration as a Guernsey foundaton.

4, Q An application for registration as a Guernsgynidation shall be made to the

Registrar.

2) The application shall be in a form prescrided the Registrar and shall

include or be accompanied by -

(@) the migration details (see paragraph 5),
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(b) such other information and documents, verifieduch manner, as

the Registrar may require, and

(© a declaration of compliance (see paragraphédlit),

(d) such fee as may be specified by the Registrar.

3) The application may propose the date on whéedistration as a Guernsey
foundation shall take effect, provided that thatedia not later than 3 months after the date of the

application.

(4) An application for registration as a Guernfmyndation may only be made

by a Guernsey licensed fiduciary.

Migration details.

5. (2) In this Chapterrhigration details" means -

(@) a copy of the foundation's certificate of ekslimnent in the place in

which it is established or registered,

(b) a copy of the Charter which is to be binding ttve foundation
immediately after its registration in Guernsey, evhimust comply
with the requirements of section 5 of this Law,etbger with a copy
of the foundation's current Charter or equivalentuinent (see

subparagraph (3)),

(© a statement of the foundation's current foundabfficials (see

subparagraph (2)),
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(d) a statement of the address of the foundatregistered office in the

place in which it is established or registered,

(e) the proposed name under which the foundatiaio ise registered,

which name shall comply with Schedule 1, paragrBph

() evidence acceptable to the Registrar that —

® the foundation is not prohibited from being istgred in
Guernsey by paragraph 2 (registration must be @sttbby

foreign law) or 3 (foundation cannot be bankrupt),

(i) on the date of registration, the foundatiorllwiease to be
established and registered under the law of amyeptaitside

Guernsey, and

(i)  the foundation has legal personality in tHage in which it is

established or registered.

(2) The statement of the foundation's currenhétadion officials shall comprise
the full name of every foundation official and liddress (being, in the case of a body corporate or

partnership, the address of its registered officéf @one, its principal office).

3) The Charter which is to be binding on thenidation immediately after its
registration in Guernsey may be different fromatsrent Charter if the amendments are valid and
have been validly made under the law (includingriides of private international law) of the place

outside Guernsey from which the foundation is niga
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Effect of registration.

6. D Upon receipt of the application for registrat@s a Guernsey foundation -

(@)

(b)

(c)

the Registrar shall register the foundatiothenRegister by -

@ inscribing its name therein, and

(i) allocating a registration number to the foatidn,

subject to the provisions of this Chapter, thandation shall be

treated in all respects as a foundation establighdér this Law,

the Registrar shall issue a certificate of sggtion in respect of the

foundation which shall —

(@ contain the matters detailed in Schedule lagaaph 7,

(i) state the date on which the foundation wast fesstablished
(in addition to the date on which it was establdsha

Guernsey),

(iii) detail the place(s) in which the foundatiorasvpreviously

registered,

(iv) detail the name(s) with which the foundatioasapreviously

registered, and
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(v) be conclusive evidence that the foundatioruly degistered.

(2) If the application proposed a date on whielgistration as a Guernsey
foundation was to have effect which date postddtesssue othe certificate of registration, then the
foundation shall be established and registered@geginsey foundation on (and the date stated on the

certificate shall be) the proposed date.

Cancellation of registration.

7. D Where an overseas foundation is registered @aeansey foundation under
this Chapter, the foundation shall, as soon asilesdile with the Registrar any certificate ohet
document issued under the law of the place in wttiehfoundation has ceased to be established and
registered evidencing the fact that the foundaliam ceased to be established and registered under

that law.

2) If the Court is satisfied that -

() an overseas foundation has been registeredsagmmsey foundation

pursuant to the provisions of this Chapter, and

(b) the foundation continues to be establishecagistered under the law

of any place outside Guernsey,

the Court may, in its absolute discretion on thgliaption of -

® the foundation or any of its participants oeditors, or

(i)  the Registrar,
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make an order for the removal of the foundatioaln@ from the Register.

3) An order under subparagraph (2) may be madiest to such terms and

conditions and such penalty as the Court thinks fit

(4) On the making of an order under subparagré®h the foundation's

registration in Guernsey shall (unless the Couters otherwise) be voab initio.

Transfer of registration of foundations to overseas

Foundations may transfer registration.

8. A foundation may apply to the Registrar to be reewtbWrom the Register in

accordance with the provisions of this Chapter.

Foundations cannot transfer registration without paver to do so.

9. A foundation cannot be removed from the Registéeamthe councillors satisfy the

Registrar that the Constitution permits such rerhova

Foundations cannot transfer reqistration if in bankruptcy, etc.

10. A foundation cannot be removed from the Register if

(a) the foundation is bankrupt,

(b) a receiver or administrator has been appointedglation to any

property of the foundation,
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(© an application has been made to a court, whaéth&uernsey or

elsewhere -

)] to put the foundation into liquidation, to wintdup or to have

it declared insolvent,

(i) for the approval of a compromise or arrangetnieetween

the foundation and a creditor, or

(i)  for the appointment of a receiver or admirgsor in relation

to any property of the foundation,

and (in each case) the application has not beatyfidisposed of.

(d) possession or control has been taken of anyheffoundation's

property or affairs by or on behalf of creditorsued by it,

(e) an application has been made to the Court upaerlV, Chapter lll,

for the foundation's compulsory winding up.

Foundations cannot transfer reqgistration without gving notice to creditors.

11. A foundation cannot be removed from the Registdess) before it applies to the
Registrar under paragraph 12 for removal, it giwegten notice to all its creditors stating that it

intends to so apply.

Application for transfer of registration.

12. QD An application for removal from the Registeaklbe made to the Registrar.
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(2) The application shall be in a form prescrided the Registrar and shall

include or be accompanied by -

(@)

(b)

(c)

(d)

(e)

confirmation from Her Majesty's Procureur arigk tDirector of
Income Tax that they have no objection to the reahaf the

foundation from the Register,

evidence acceptable to the Registrar that -

(1) the removal of the foundation from the Registsr not
prohibited by paragraphs 9 (cannot transfer regfisin
without power to do so), 10 (cannot transfer regt&in if in
bankruptcy) or 11 (cannot transfer registratiorhattt giving

notice to creditors),

(i) on the date of the removal of the foundatiarésne from the
Register the foundation will be established untierlaw of

the place in question, and

(i)  the foundation will continue to have legal rpenality in

accordance with the law of the place in question.

such other information and documents, verifieduch manner, as

the Registrar may require,

a declaration of compliance (see paragraphédlit),

such fee as may be specified by the Registrar.
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3) Upon receipt of the documents specified ibpsuwagraph (2), the Registrar

shall give notice of the proposed transfer in smeimner and for such period as he thinks fit.

(4) An application for removal from the Registeray only be made by a

Guernsey licensed fiduciary.

Effect of transfer.

13. Not less than 28 days after the day on which thgid®ar gave notice under
paragraph 12(3) -

(@) the statement in the foundation's Charter itsategistered office is

situated in Guernsey shall be deleted,

(b) the foundation's name shall be removed fronRégister,

(c) the foundation shall cease to be a Guernsegd@iion with effect

from the date on which its name was removed fragrRBgister,

(d) the Registrar shall file in the Register a oetistating that the
foundation's name has, pursuant to the provisidriki® paragraph,
been removed from the Register for the purposeneffoundation
becoming established under the law of the placeifpa in the

notice, and

(e) the Registrar shall publish the fact that tbenflation has been
removed from the Register in such manner and foln geriod as he
thinks fit.
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Cancellation of transfer.
14. D Where a foundation is removed from the Registader this Chapter, the

foundation shall, as soon as possible, file witn itegistrar any certificate or other document idsue
under the law of the place in which the foundatias become established evidencing the fact that the

foundation has become established under the lawdhe

2) If the Court is satisfied that -

(a) a foundation's name has been removed from &ggster pursuant to

the provisions of this Chapter, and

(b) the foundation has not become established uhddaw of any place

outside Guernsey,

the Court may, in its absolute discretion on thgliaption of -

0] the foundation or any of its participants oeditors, or

(i) the Registrar,

make an order for the restoration of the found&ioame to the Register.

3) An order under subparagraph (2) may be madhgest to such terms and

conditions and such penalty as the Court thinks fit

(4) On the making of an order under subparagréhthe removal of the

foundation's name from the Register shall (unllkestourt otherwise orders) be vail initio.
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Power of Court to make orders as to transfer of rergtration.

15. D If the Court is satisfied that the removal ofoaindation from the Register
under paragraph 13 (effect of transfer) would uhfaprejudice a participant or creditor of the
foundation or any other person to whom the foumdais under any obligation or liability, the Court
may, on the application of that person made attemg before the date on which the removal of the
foundation takes place, or within such further tisethe Court may in any particular case allow,
make such order as it thinks fit in relation to tt@noval, including, without prejudice to the

generality of the foregoing, an order -

(@) directing that the removal of the foundatiomlklnot take place, or
shall only take place subject to such terms andliions as the
Court thinks fit,

(b) modifying the proposal for the removal of thmufidation in such

manner as may be specified in the order,

(© directing the foundation or its councillorsreconsider the proposal

for the removal of the foundation or any part & iroposal.

(2) An order under subparagraph (1) may be madgest to such terms and
conditions and-subjeet guch penalty as the Court thinks fit.

General

Declaration of compliance.

16. (2) A declaration of compliance is a declaratiagnsd by a custodian, that all
the requirements of this Chapter in respect ofstegfion as a Guernsey foundation, or the remdval o

a foundation from the Register (as the case mayhaee been fulfilled.
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(2) The Registrar, when performing his functiamgler this Chapter, may rely
upon a declaration of compliance in all respects artordingly is not bound to enquire further as to
whether, in relation to an application for registna as a Guernsey foundation, or an application fo
the removal of a foundation from the Register (@s ¢ase may be), the provisions of this Chapter

have been complied with.

3) A person who without reasonable excuse makesclaration of compliance
under this Chapter which is false, deceptive orleaing in a material particular is guilty of an

offence.

Documents in a lanqguage other than English.

17. Where a document provided to the Registrar undsr@hapter is not in English, a

certified translation of it in English must also fr®vided.

Reaqistration or transfer not to prejudice continuity of foundation's existence.

18. (2) Registration of an overseas foundation as ar3eg foundation or removal
of a Guernsey foundation from the Register for gbepose of transferring the registration does not
prejudice or affect the identity or continuity dfet foundation's legal personality which shall be

uninterrupted by the process of transfer.

(2) For the avoidance of doubt, upon registratisna Guernsey foundation or

removal from the Register —

(@) all property and rights to which the foundatiovas entitled
immediately before registration or removal remds property and

rights,

(b) the foundation remains subject to all crimiaadl civil liabilities, and
all contracts, debts and other obligations, to Whicwas subject

immediately before registration or removal,
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(© all actions and other legal proceedings whictmediately before
registration or removal could have been instituiedontinued by or
against the foundation may be instituted or comtthbly or against it

after registration or removal, and

(d) a conviction, ruling, order or judgment in fawoof or against the
foundation before registration or removal may béoeed by or

against it after registration or removal.

Terminology used in other jurisdictions.

19. References in this Chapter to foundations, foundatofficials, participants,
certificates of establishment, liquidations or aother matter concerning a foundation include
references to their equivalents in the law of thec@ outside Guernsey from which or to which a

foundation is migrating.

Interpretation of this Schedule.
20. (2) In this Schedule —

"declaration of compliancé has the meaning assigned in paragraph 16,

"migration details" has the meaning assigned in paragraph 5,

"overseas foundatioh means a foundation with legal personality regesde

or established under the law of any place outsidersey, and

"place' includes a district or territory,

"registered as a Guernsey foundatidhmeans -
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(@) ceasing to be registered as a foundation irpléiee in which it was

established or where it is now registered, and

(b) becoming registered as a foundation in the Regi

and 'fegistration" as a Guernsey foundation shall be construed diayly.

"removed from the Registet means removed from the Register for the
purposes of becoming registered as a foundatidm legfal personality under the law

of a place outside Guernsey

Chapter I

Revocation and variation

Power of revocation.

21. (2) The terms of the Constitution may provide thgbundation and any power

or exercise of a power under the Constitution n&gxpressed to be capable of -

(@) revocation, in whole or in part, or

(b) variation.

(2) No revocation or variation prejudices anythiawfully done by a councillor

in relation to the foundation before he receivesceof the revocation or variation.

3) Subject to the terms of the Constitutiorth# foundation is revoked in whole
or in part, the councillors shall hold the foundatiproperty or that part of the foundation property

which is the subject of the revocation, as the aasg be, as trustees in trust for the default
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beneficiary absolutely (see section 37).

(4) A foundation may only be revoked upon —

(@) an application to the Registrar, who must bésfeed that the

Constitution permits the foundation to be so repkand

(b) 28 days' notice to the founder, enfranchisesebeiaries, the

foundation officials and any creditors of the foatidn.

(5) If the conditions of subparagraph (4) arésfiatl then -

(a) the foundation's name shall be removed fronRibgister,

(b) the foundation shall cease to be a persona, fict

(©) the Registrar shall file in the Register a oetistating that the
foundation's name has, pursuant to the provisidriki® paragraph,

been removed from the Register by the revocatiah@foundation,

and

(d) the Registrar shall publish the fact that tle@ndation has been
removed from the Register in such manner and foln geriod as he

thinks fit.

General power to vary.
22. Q) Where foundation is for a charitable or nonrihhle purpose, the Royal
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Court, on the application of the foundation offisjamay approve any arrangement which varies or
revokes the purposes or the terms of the Consfitutr enlarges or modifies the powers of

management or administration of the councillorg, ig satisfied that the arrangement -

€) is now suitable or expedient, and

(b) is consistent with the original intention oktfounder and the spirit

of the endowment.

(2) The Royal Court may dispense with the consititen set out in subparagraph

(1)(b) if satisfied that the original intention thfe founder cannot be ascertained.

3 The Royal Court shall not approve an arrareggnunder subparagraph (1)
unless satisfied that any participant has had aorbynity of being heard.

Chapter IlI

Dissolution and termination

Termination and dissolution.

23. (1) Subject to the provisions of this Chapter, anfdation shall terminate and be

dissolved, by being wound up by the councillorgmug

(@) the expiry of its duration (if it is limited iduration),

(b) the happening of any event specified in thahalfe in the

Constitution,

(© the foundation no longer having any propertassets,
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(d) the bankruptcy of the foundation,

(e) the completion, failure or lapse of its purpese

)] by order of the Royal Court, on the applicatiof the

councillors or participants, or

(i) with the consent of the participants.

() upon the making by the Royal Court of an order

® under paragraph 7 (2) (cancellation of regigtrg directing

the winding up of the foundation, or

(i) under paragraph 24 (1) (winding up by Royalu@p for the

winding up of the foundation.

2) Subject to the order of the Royal Court, imnagely prior to termination the
foundation property shall, subject to subparagréh be distributed by the councillors within a

reasonable time in accordance with the provisidnmuoagraph 27.

Winding up of foundation by Royal Court.

24, QD The Royal Court may order the winding up obarfdation on the application
of any foundation official, participant or creditibrereof or on the application of the Registraniits

opinion -
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(@)

(b)

(©)

(d)

(e)

(f)

it is not reasonably practicable to carry o ttoundation in

conformity with the Constitution,

it was established by duress, fraud, mistakejua influence or

misrepresentation or in breach of fiduciary duty,

it is, or is being conducted in a way thatilsmoral or contrary to

public policy,

its terms are so uncertain that its performascendered impossible.

the foundation is bankrupt,

without prejudice to the generality of paradnae), the following

conditions are satisfied -

(ii)

(iif)

the foundation is indebted to a creditor inuansexceeding
£750 or such other sum as may be prescribed by the

Department,

the creditor has, by Her Majesty's Sergeargived a
signification on the foundation demanding paymehthe
debt, and

the foundation does not, within a period ofl Zays
immediately following the date of service of thanthand,
pay the debt or give security for it to the cred#o

satisfaction,

93



(9) there has been, in relation to the foundatofailure to comply with
any provision of an order of the Royal Court undaragraph 13(3)

(name of a foundation),

(h) the guardian has been denied access to thei@sctm which he is

entitled under paragraph 23(2),

® the affairs of the foundation are being conédcin such a way as to
defraud creditors (whether of the foundation oany other person)

or in an unlawful manner,

0) there has been persistent default by the foumaan complying with
the requirements or conditions imposed by or utiierLaw, or any

regulation made under it,

(K) the founder or councillors have in connectioithwhe formation of
the foundation, been guilty of fraud, misfeasateach of fiduciary

duty or other misconduct in relation to the founaator

U] it is just and equitable to do so.

(2) Upon the making of an order under subpardg(ap for the winding up of a
foundation or at any time thereafter, the Royal i€oway make such other orders in relation to the
winding up as it thinks fit, including one for tlagpointment of one or more liquidators to wind up
the foundation's affairs and distribute its assatg] to apply to the Registrar for removal of the

foundation from the Register.
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General provisions as to winding up of foundations.

25. D When a foundation is required to be wound gpaitfairs shall, unless a
liquidator has been appointed by the Royal Coudeuparagraph 24(2) or under subparagraph (5), be

wound up by the councillors.

2) From the commencement of the winding up déwndation no foundation
official may, except in accordance with the prowms of paragraph 27 (distribution of assets), claim

as a creditor of the foundation.

3) For the purposes of this Law, the windingaipa foundation is deemed to

commence on the earlier of the following -

(@) the date of the occurrence of the event upoichyhunder the

provisions of this Law, the foundation is requitedbe wound up, or

(b) the date of the order of the Royal Court urpmagraph 24(1) for its

winding up.

(4) Where there is a contravention of subpardgrép) in relation to a

foundation, the foundation officials shall be gyittf an offence.

(5) Upon the commencement of the winding up dbndation or at any time
thereafter, the Royal Court may, on the applicatbbnany foundation official or participant, or
assignee thereof or any creditor, make such origerglation to the winding up as it thinks fit,
including one for the appointment of one or mogaiililators to wind up the foundation's affairs and

distribute its assets.

(6) On the appointment of a liquidator (whetheder this paragraph or under
paragraph 24) all powers of the foundation offgie¢ase, and a person who purports to exercise any

power of a foundation official at a time when, mast to this subparagraph, those powers have
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ceased shall be guilty of an offence.

) From the commencement of the winding up dbundation the foundation
shall cease to carry any activities except to tkterg necessary for its beneficial winding up, and
where in relation to a foundation there is a comngion of this subparagraph, the foundation and

each councillor thereof shall be guilty of an offen

(8) All expenses properly incurred in the windimg of a foundation, including

the liquidator's remuneration, are payable fromfthumdation's assets in priority to all other debts

9 From the commencement of the winding up dbandation, the persons

winding up the foundation's affairs, in the namewd for and on behalf of the foundation -

(@) may, to the extent necessary for the benefiwialling up of the

foundation, prosecute, defend or settle any cividraminal action,

(b) shall dispose of the foundation's property gadise its assets, and

(© shall, in accordance with the provisions ofggmaph 27 (distribution

of assets) -

) discharge the foundation's debts, and

(i) distribute any remaining assets of the fouradat in

accordance with the terms of the Constitution.

(10)  As soon as a foundation's affairs are fwibhund up -
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€) the persons who conducted the winding up sha

@ prepare an account of the winding up, givingade of the
conduct thereof and the disposal of the foundatiproperty,
and stating whether or not any state of affairscdlesd in
paragraph 26 (personal liability for certain defgulhas
come to their attention,

(i) provide all foundation officials with a copyfahe said

account, and

(i)  within a period of seven days beginning ore thate of
completion of the winding up, file with the Regéaatr and
publish in La Gazette Officielle or in such otheammer as
may be prescribed by the Registrar, notice of cetign of
the winding up,

(b) the Registrar shall, as soon as is reasonafalgtipable after such
filing, delete the inscription relating to the faation from the

Register, and

(© the foundation's certificate of registratiorakbtthereupon cease to be

valid and the foundation shall thereupon be disshlv

(11) Where there is a contravention of any pilioviof subparagraph (10)(a) in

relation to a foundation, the persons who condutttedvinding up shall each be guilty of an offence

(12) The persons conducting the winding up aduntlation may seek the Court's
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directions as to any matter arising in relatiorthe winding up, and upon such an application the

Court may make such order as it thinks fit.

Personal liability for certain defaults in event ofbankruptcy.

26. ) In any case where -

(a) a foundation has been wound up and is unatgayats debts, and

(b) there has been in relation to the foundaticzomtravention of any

relevant provision which -

(1) has contributed to the inability of the founidat to pay its
debts,

(i) has materially misled or deceived any foundatbfficial or
participant -partneror creditor as to, or has resulted in
substantial uncertainty as to, the assets, liaslitclient

money or investment instruments of the foundatown,

(iii) has substantially impeded the orderly winding of the

foundation's affairs,

any foundation official who is responsible for tbentravention shall (without prejudice to any civil

liability or order under subparagraph (3)) be guif an offence.

(2) In a prosecution for an offence under thisageaph, it shall be a defence for

the person charged to show that -
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(@) he took all reasonable steps to secure congdiay the foundation

with the relevant provisions, or

(b) he had reasonable grounds for believing and ltleve that a
competent and reliable person, acting under thesrsigion or

control of or appointed by the foundation officials

® was charged with the duty of ensuring that ghpsovisions

were complied with, and

(ii) was in a position to discharge that duty.

3) Where circumstances exist such that a fouodatfficial may be guilty of an
offence under subparagraph (1), the Royal Court, maythe application of any creditor, foundation
official, participant or of any person conductirge twinding up of the foundation, declare that the
foundation official who is responsible for the aavention of any matters detailed in subparagraph
(1) (b) shall be personally liable, without limitat of liability, for the debts of the foundatiomn such
part thereof as may be specified by the Court.

(4) Where the Royal Court makes a declarationeurslibparagraph (3) in
relation to any person, it may -

(@) give such directions as it thinks fit for therjpose of giving effect to

the declaration, and

(b) direct that the liability of that person undke declaration shall be a

charge on -
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@ any debt due from the foundation to him, to g®rson on
his behalf, to any person claiming as assignee fraorm
through him or to any person acting on behalf afhsan

assignee, or

(i) any charge on any foundation assets or angrést in any

such charge held by or vested in him or any sucéope

and the Court may also from time to time make ductiner orders as it thinks fit for the purpose of

giving effect to any charge imposed under this susgraph.

(5) In subparagraph (4) the expression "assigirestides any person to whom
or in whose favour, by the directions of the perfahle, the debt, charge or interest was created,
issued or transferred but does not include an @ssifpr valuable consideration given in good faith

and without notice of any of the grounds upon whiehdeclaration might have been made.

(6) The Royal Court shall not make a declaratimer subparagraph (3) in
respect of a person if it considers that -

€)) he took all reasonable steps to secure conualiay the foundation

with the relevant provisions, or

(b) he had reasonable grounds for believing and laitleve that a
competent and reliable person, acting under thesrsigion or

control of or appointed by the councillors -

® was charged with the duty of ensuring that €hpsovisions

were complied with, and
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(ii) was in a position to discharge that duty.

) Subparagraphs (3), (4), (5) and (6) are witlpyejudice to any other penalty,

remedy or proceedings, whether civil or criminalrespect of the contravention.

(8) For the purposes of this paragraph -

(a) the expression "relevant provision" means amyipion of section
23 and any other provision for the time being prbsd by

regulations of the Department, and

(b) a person shall be considered to be resporfsibke contravention of a

relevant provision if the contravention -

(1) was committed with his consent or connivanae, o

(i) was attributable to or facilitated by any negi on his part.

Distribution of assets upon winding up.

27. Upon the winding up of a foundation, the assetdl sleadistributed in the following

order -

(a) firstly, to creditors other than foundationioiils or participants, to
the extent otherwise permitted by law, in satiséactof the

foundation's debts,

(b) secondly, to foundation officials who are ctedi, to the extent

otherwise permitted by law, in satisfaction of tbendation debts,
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(© finally, subject to the provisions of the Catgion, to the default

beneficiary (see section 37).
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